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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Pennington Seed, Inc. and
Pennington Seed, Inc. of Nebraska

Petitioner, Cancellation No. 92051101
V.
OMS Investments, Inc.

Registrant.

p S M T N S N N N N

REGISTRANT’S MOTION TO SUSPEND CANCELLATION PROCEEDING

Registrant OMS Investments, Inc. (“Registrant™) moves to suspend this proceeding
pursuant to Trademark Rule 2.117(a) until final determination of a related civil action styled
OMS Investments, Inc. and The Scotts Company LLC v. Pennington Seed, Inc., Pennington Seed,
Inc. of Nebraska and Central Garden & Pet Company, No. 2:09 CV 470 pending is the United
States District Court for the Southern District of Ohio, Eastern Division (the “Ohio Action™).

The grounds from this motion are that the Ohio Action involves issues common to this
cancellation proceeding. In particular the Ohio Action involves the issue of whether Registrant
is entitled to a declaratory judgment that it is entitled to use and register its WATER SMART
Marks. A true and accurate copy of the Complaint in the Ohio Action is attached hereto as

Exhibit 1.



The Board should exercise its discretion to suspend this proceeding because the

resolution of the Ohio Action could resolve some or all of the issues in this proceeding, which

resolution would be binding on the Board.

DATED: June 24, 2009

Respectfully submitted,

MANATT, PHELPS & PHILLIPS, LLP

By: %%/L //Aé %ﬁéa/

Susah E. Hollander, Esq.
Kathryn A. B. Bartow, Esq.
1001 Page Mill Road, Bldg. 2
Palo Alto, CA 94304
(650) 812-1300 (Tel)
{650) 213-0260 (Fax)
Attorneys for Registrant
OMS Investments, Inc.




CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Registrant’s Motion to
Suspend Cancellation Proceeding has been properly served, via first class mail, postage prepaid,
and via email on the following attorneys for Petitioner this 24th day of June, 2009.

20217808.1

Sarah Anne Keefe, Esq.

Marcy L. Sperry, Esq.

WOMBLE CARLYLE SANDRIDGE & RICE, PLLS
271 17th Street, NW Suite 2400

Atlanta, GA 30363-1017

skeefe@wcsr.com

msperry@wcsr.com

Aomun Qoll o/
Sonya Holloway
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FILED

{
UNITED STATES DISTRICT COURT “AME&BR?(N'N'
SOUTHERN DISTRICT OF OHIO ‘

EASTERN DIVISION

OMS INVESTMENTS, INC., a Delaware
Corporation, 10250 Constellation
Boulevard, Suite 2800, Los Angeles,
California 90067, and

THE SCOTTS COMPANY LLC, an Ohio
Limited Liability Company, 14111
Scottslawn Road, Marysville, Ohic 43041

Plaintiffs,

VS.

PENNINGTON SEED, INC. a Delaware
Corporation, 1280 Atlanta Highway.,
Madison, Georgia 30650;

PENNINGTON SEED, INC. OF
NEBRASKA, a Nebraska Corporation,
1280 Atlanta Highway, Madison, Georgia
30650;

CENTRAL GARDEN & PET COMPANY
a California Corporation, 1340 Treat
Boulevard, Suite 600, Walnut Creek,
California 94597

Defendants.

G3JUN 10 PM 4: 02
U3, DiSTRICT CCunT
SOUTHERN DiST, Ok
EAST. DIV. COLUMBUS

:09cv 479

CASE NO.

~ JUDGE FROST,
jupge MAGISTRATE JUDGE KING

JURY DEMAND ENDORSED HEREON

COMPLAINT

Plaintiffs OMS Investments, Inc. and The Scotts Company LLC (collectively “Scotts” or

“Plaintiffs™), for their complaint against defendants Pennington Seed, Inc., Pennington Seed, Inc.

of Nebraska, and Central Garden & Pet Company (collectively “Pennington” or “Defendants™),

allege as follows:

NATURE OF THE ACTION

1. Scotts is one of the world’s leading marketers of branded consumer lawn and

garden products, with a full range of products for professional horticulture as well. Scotis owns



sore of the industry’s most recognized brands, including SCOTTS® and MIRACLE-GRO®,
Scotts also has created a unique trade dress for each of those brands, including the famous green
and yellow trade dress of the MIRACLE-GRO® line.

2. Detendants, competitors of Scotts in the lawn and garden industry, have, without
Scotts® permission, adopted a trade dress for its “Sunburst” grass seed product line that is
confusingly similar to the trade dress Scotts uses on its MIRACLE-GRO® product line,
including a predominating green and yellow color scheme. Pennington’s actions constitute trade
dress infringement under the Lanham Act, 15 U.S.C. § 1125(a) and state law.

3. Were this not enough, Pennington is also infringing Scotts’ federally registered
family of GRO trademarks and service marks, which are used in connection with a wide range of
goods and services including fertilizers, plants, soils and other lawn and garden items.
Pennington’s actual and intended use and registration of the mark QUIKGRO2X (the
"QUIKGRO2X Mark™), which incorporates Scotts’ famous and distinctive GRO suffix, in
connection with grass seed, is also likely to cause confusion as to a connection with or
association between Pennington and Scotts, or between the goods and services of each,
constituting trademark infringement, dilution, and unfair competition in violation of the Lanham
Act, 15 U.S.C. § 1051 e1 seq. and state law.

4, In addition, there is a direct and actual controversy between the parties regarding
Scotts’ registration and use of three pending trademark applications incorporating the WATER
SMART Mark, including Trademark Application Serial Numbers 77/392,595, 77/238,879, and
77/323,047. Pennington claims Scotts is not entitled to register ot use the WATER SMART
Marks as exemplified in Trademark Application Serial Numbers 77/392,595, 77/238,879, and

77/323,047 or Trademark Registration Number 3,477,872 (collectively, the “WATER SMART



Marks”), when, in fact, for a variety of reasons, Scotts is entitled to use and register the WATER
SMART Marks. Indeed Pennington has filed opposition and cancellation proceedings against
Scotts” WATER SMART Marks in the Trademark Trial and Appeals Board. Pennington’s
claims present an actual, substantial and immediate controversy that requires adjudication by the
Court so that the parties know their lepal rights, liabilities and status.

5. Scotts now seeks injunctive relief o stop Pennington’s infringenient of Scotts®
distinctive and famous trade dress and trademarks, and to terminate the controversy between the
parties and remove uncertainties with respect to Scotts’ right to use and register the WATER
SMART Marks. In addition, Scotts seeks damages to compensate Scotts for the harm caused by

Pennington’s wrongful conduct.

THE PARTIES

6. Plaintiff OMS Investments, Inc. is a corporation organized and existing under the
laws of Delaware, with its principal place of business at 10250 Constellation Boulevard, Suite
2800, Los Angeles, California 90067. Plaintiffisa subsidiary of The Scotts Company LLC.

7. Plaintiff The Scotts Company LLC is a limited liability company organized and
existing under the laws of Ohio, with its principal place of business at 14111 Scottslawn Road,
Marysville, Ohio 43041.

8. Defendant Pennington Seed, Inc. is a corporation organized and existing under the
laws of Delaware, with a business address of 1280 Atlanta Highway, Madison, Georgia 30650,

9. On information and belief, Defendant Pennington Seed, Inc. of Nebraska is a
Nebraska corporation with a business address of 1280 Atlanta Highway, Madison, Georgia

30650. On information and belief, Pennington Seed, Inc. of Nebraska is the owner of the



trademark applications and registrations on which Pennington bases its opposition to Scotts’
WATER SMART Marks.

10.  Defendant Central Garden and Pet Company (“Central™) is, on information and
belief, a California corporation with a business address of 1340 Treat Boulevard, Suite 600,
Walnut Creek, California 94597, Central is a publicly-traded company with several thousand
employees and, on information and belief, is the parent corporation of Pennington. Central

competes with Scotts in the sale of residential lawn care products.

JURISDICTION AND VENUE

11, This Court has subject matter jurisdiction over this action pursuant to (i} 28
U.S.C. § 1331, as this action arises out of the laws of the Unites States of America; (1i} 15 U.S.C.
§ 1121, as this action involves claims under the Lanham Act of 1946, as amended, 15 U.S.C.
§ 1051 et seq.; (iii) 28 U.S.C. § 1338(a) and (b), as this action arises in part under an Act of
Congress relating to trademarks; and (iv) as this action includes claims under the Declaratory
Judgment Act, 28 U.S.C. § 2201 e/ seq. This Court has supplemental jurisdiction over the state
law claims asserted herein under 28 U.S.C. § 1367 as such claims are part of the same case or
éontroversy.

12. This Court has personal jurisdiction over Defendants and venue is proper in this
judicial district under 28 U.S.C. § 1391 because, among other things, Defendants do business in
this district and have engaged and are engaging in statutory violations and other unjawful

activities that are causing substantial injury to Scotts in this district.



VENUE

13. Venue is proper in this district pursuant to 28 U.S.C. § 1391(b) because
Defendants do business in this district and have engaged and are engaging in statutory violations

and activities that are causing substantial injury to Scotts in this district.

FACTUAL ALLEGATIONS

14, Scotts markets a complete line of plant and garden products under the famous and
distinctive MIRACLE-GRO trademark. The MIRACLE-GRO® line was first introduced to the
American public in 1951 and has been continuously sold ever since. MIRACLE-GRO®
products include a wide variety of plant foods, lawn foods, rooting hormones, bloom enhancers.
enhanced soils, and potting mixes, as well as live plants and gardening gloves. MIRACLE-
GRO® is now one of the most recognizable and valuable brands in the consumer lawn and
garden industry. In the United States, consumer awareness of the MIRACLE-GRO® brand is
several times greater than that of the nearest competitor.

15. Inaddition to offering one of the world’s leading lawn and garden brands, Scotts
is a leader in giving back to the community. Scotts is a participant in the “Give Back to Gro™
initiative, which encompasses numerous programs for community development and
environmental stewardship. For instance, Scotts and its affiliates are one of the founding
sponsors of the National Garden. a living laboratory for environmental, botanical and
horticultural education on three acres adjacent to the U.S. Botanical Garden Conservatory in
Washington D.C. In the Miracle-Gro Kids Columbus program, the company has adopted a
classroom of third graders, providing them with educational, health, family and social support
throughout their academic career, culminating in an ensured college tuition. The company also

is committed to the environment. Scotts and its affiliates are collectively recognized as one of



the leading recyclers in the United States. Moreover, the company has won praise for its
environmental commitment, being certified to ISO 14001 standards, an international certification
that evaluates a company's ability to apply sound environmental principals. In addition, The
Scotts Company LLC was elected to receive the Ohio Chemistry Technology Council’s 2001

Award for Excellence in Responsible Care.

Scotts’ GRO Marks

16.  OMS owns numerous trademarks and service marks incorporating its famous and
distinctive MIRACLE-GRO mark and GRO element (the “GRO Marks™). Since at least as early
as 1951, Scotts has used one or more of its MIRACLE-GRO marks in connection with a wide
range of goods, including without limitation fertilizers, live plants and seeds, plant growing
media and soil conditioners, herbicides, plant containers, flower pots and planters, root
stimulating hormones, potting mix and soil, watering cans and work and gardening ploves; and
services, including without limitation, lawn and gardening consulting services, all as reflected in
the following representative registrations issued and applications pending on the Principal

Register of the United States Patent and Trademark Office (“USPTO™):

Registered Mark Registration No,
MIRACLE-GRO 668868
MIRACLE-GRO 1223038
EARTHGRO 1378337
EARTHGRO 1378721
EARTHGRO THE NATURAL CHOICE & Design 1723116
EARTHGRO THE NATURAL CHOICE & Design 1726060
MIRACLE-GRO 2235973
MIRACLE-GRO POUR & FEED 2601682
MIRACLE-GRO GARDEN WEED PREVENTER & PLANT FOOD 2618698
MIRACLE-GRO GARDEN WEED PREVENTER 2618699
MIRACLE-GRO SELECT PLANTS & DESIGN 2723181
MIRACLE-GRO PROFESSIONAL TREE & SHRUB CARE & Design 2758533
MIRACLE-GRO FAST ROOT 2787356
MIRACLE-GRO TREE & SHRUB CARE 2809982




MIRACLE-GRO SELECT PLANTS & DESIGN 2816031
MIRACLE-GRO & Design 2820953
MIRACLE-GRO & Design 2822655
MIRACLE-GRO 2856922
MIRACLE-GRO & Design 2856923
MIRACLE-GRO & Design 2856924
HAVE YOU USED MIRACLE-GRO LATELY? 2870768
MIRACLE-GRO SELECT PLANTS & Design 2900658
MIRACLE-GRO & Design 2906855
MIRACLE-GRO & Design 2906856
MIRACLE-GRO MOISTURE CONTROL POTTING MIX CONTAINS 2935663
AQUACOIR & DESIGN

MIRACLE-GRO & Design 2996098
MIRACLE-GRO 3074660
MIRACLE-GRO GARDEN SOIL ROSES & Design 3156217
MIRACLE-GRO ORGANIC CHOICE 3180531
MIRACLE-GRO GARDEN SOIL TREES & SHRUBS & Design 3182529
MIRACLE-GRO GARDEN SOIL FLOWERS & VEGETABLES & Design 3190987
MIRACLE-GRO & Design 13233837
MIRACLE-GRO 3456832
GARDEN-GRO 3498947
IT’S GRO TIME 3552933
Pending Mark Application No.
GARDEN GRO 16/653762
IT'S GRO TIME 77/341556
IT’S GRO TIME 77/341562
PRO GRO 77/406779
MIRACLE-GRO SELECT PLANTS 77/421528
ORGANIC-GRO 771699226
ORGANIC-GRO 717/699235
SLO-GRO 77/727569
LET YOURSELF GRO 78/795657
GRO 77/755926
GRO 77/755931
GRO (STYLIZED) 71/755934
GRO (STYLIZED) 77/755935
GRO (STYLIZED) 117755938
GRO (STYLIZED) 771755988

True and correct copies of these registrations or pages from the USPTO’s online database

reflecting the status of the marks are attached hereto as Exhibit 1

17. Due to the national, and indeed, worldwide consumer recognition and goodwill of

the GRO Marks, consumers have come to recognize the simple suffix “GRO” as symbolizing the




goodwill inherent in the GRO Marks, and associate the GRO suffix solely with Scotts and its line
of high quality lawn and garden products.

18.  Each of the trademark registrations for the GRO Marks are valid and subsisting in
full force, unrevoked and uncancelled. Notably, Registrations Nos. 668,868 ( MIRACLE-GRO),
1,223,038 (MIRACLE-GROY}; 2,235,973 (MIRACLE-GRO); 1,378,337 (EARTHGRO};
1,378,721 (EARTHGROY); 1,723,116 (EARTHGRO THE NATURAL CHOICE & Design);
1,726,060 (EARTHGRO THE NATURAL CHOICE & Design); 2,601,682 (MIRACLE-GRO
POUR & FEED); 2,618,698 (MIRACLE-GRO GARDEN WEED PREVENTER & PLANT
FOOD}; and 2,618,699 (MIRACLE-GRO GARDEN WEED PREVENTER) are incontestable.

19. The distinctiveness of Scotts’ GRO Marks as well as Scotts’ MIRACLE-GRO
Trade Dress (collectively, the “Scotts Marks™) is buttressed by their widespread secondary
meaning in the marketplace. Scotts has expended and continues to expend substantial time,
money and effort in promoting its Scotts Marks in magazines, newspapers, sports sponsorships
and through nationally broadcast television and radio commercials. Further, since at least as
early as 1997, Scotts has operated the popular webéite miraclegro.com, which offers product
information on the MIRACLE-GRO products, as well as other lawn and garden-related
information.

20.  Moreover, over the years, the Scotts Marks and the products associated with those
marks have also received a significant amount of unsolicited press and have been the subject of
numerous articles in major publications.

21, Finally, Scotts has a pattern and practice of vigilantly policing and protecting its

rights in and to the Scotts Marks throughout the United States and the world,



22.  Asaresult of Scotts” efforts, both the GRO Marks and the MIRACLE-GRO
Trade Dress have acquired secondary meaning in that the public has come to recognize Scotts as
the exclusive source of the goods and services bearing those marks. Clearly, the Scotts Marks

have become assets of substantial value and symbols of Scotts’ good will.

Scotts’ MIRACLE-GRO Trade Dress

23. [n addition to the distinctive and famous MIRACLE-GRO® brand name, the
trade dress that accompanies Scotts” MIRACLE-GRO® product line, particularly the green and
yellow color combination of its packaging, has also become associated in the minds of the
consuming public with Scotts and its high quality products.

24.  Specifically, the trade dress used on the MIRACLE-GRO® All Purpose Plant
Food Product and the MIRACLE-GRO Water Soluble Lawn Food Product is comprised of a
combination of numerous original and distinctive features that identify the products as emanating

solely from Scotts, including:

= A green and yellow color combination that predominates the product packaging.

. A yellow background on the product containers.

. A photograph of a lawn or of plants and flowers across the bottom portion of the
package.

25, The unique combination of the features described above, combined with the other
MIRACLE-GRO products featuring the famous and distinctive green and yellow color
combination and other design elements including the trade dress subject to U.S. Trademark
Registration No. 2,139,929 {collectively, the “MIRACLE-GRO Trade Dress™), creates an overall
commercial impression that is inherently distinctive and that consumers have corme to associate

exclusively with Scotts, A {rue and correct representation of the MIRACLE-GRO® All Purpose



Plant Food Product and the MIRACLE-GRO Water Soluble Lawn Food Product and other
products containing the MIRACLE-GRO Trade Dress is attached hereto as Exhibit 2.

26.  Indeed, the MIRACLE-GRO green and yellow color combination is so clearly
associated in consumers® minds with Scotts that Scotts’ subsidiary, OMS, was able to obtain U.S.
Trademark Registration No. 2,139,929, which expressly covers the green and yellow color
combination used in the MIRACLE-GRO Trade Dress. A true and correct copy of the
Registration Certificate for this mark is attached hereto as Exhibit 3. This registration is
incontestable, providing the green and yellow color combination with the presumption that it is
strong and deserving of a wide scope of protection.

27.  Notonly i1s the MIRACLE-GRO Trade Dress inherently distinctive, it has also
achieved secondary meaning in the marketplace. For instance, since at least as early as 1951,
Scotts has applied the distinctive MIRACLE-GRQ Trade Dress to the MIRACLE-GRO® All
Purpose Plant Food Product. Since that time, Scotts has used the distinctive MIRACLE-GRO
Trade Dress on the MIRACLE-GRO Water Soluble Lawn Food Product. Scotts also has
expended substantial effort and financial resources in promoting and advertising the MIRACLE-
GRO Trade Dress in newspapers, magazines, sponsorships, and through television commercials
broadcast throughout the United States. In addition, the MIRACLE-GRO® Trade Dress has
been prominently featured on the popular website www.miraclegro.com, among others, Over the
years, the MIRACLE-GRO Trade Dress has received a significant amount of unsolicited press
and has been the subject of numerous articles in major publications.

28.  Scotts’ promotional efforts have generated sales totaling hundreds of million for
products bearing the MIRACLE-GRO Trade Dress. As a result of the widespread public

recognition and renown of the MIRACLE-GRO Trade Dress, it has achieved fame and
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secondary meaning in that consumers associate the MIRACLE-GRO Trade Dress solely with
products of the highest quality and recognize Scotts as the exclusive source of the goods and

services bearing that trade dress.

Scotts’ WATER SMART Marks
29.  Scotts owns Trademark Registration Number 3,477,872 for WATER SMART in

Class | for “Fertilizers for domestic, agricultural and horticultural use,” (the “WATER SMART
Registration™).

30.  Pennington recently filed a Petition to Cancel the WATER SMART Registration,
proceeding number 92050878, in the Trademark Trial and Appeals Board. Pennington’s Petition
alleges a likelihood of confusion with Pennington’s PENNINGTON SEED SMART SEED and
WATER STAR Marks and that the WATER SMART Marks are somehow “misdescriptive.” It
further alleges that Pennington's PENNINGTON SEED SMART SEED and WATER STAR
Marks are valid, distinctive, famous, and well-known and that Scotts’ WATER SMART
registration dilutes these marks. For a variety of reasons, Pennington’s Cancellation Petition
lacks merit and Scotts is entitled to continued use and registration of the WATER SMART
Registration.

31, Scotts also owns three Trademark Applications incorporating the WATER,
SMART Mark. These include Serial Number 77/392,595 for WATER SMART in Class 44 for
“providing advice and information on the subjects of lawn care. environmental stewardship
practices relating to lawn care, and the use of products relating to lawn care, including fertilizers,
pesticides, herbicides, grass seed, soil, soil conditioners and amendments, and lawn and garden
equipment via print, advertising, and the internet; providing in-store consulting services on the
subjects of lawn care, environmental stewardship practices relating to lawn care, and the use of

products relating to lawn care, including fertilizers, pesticides, herbicides, grass seed, soil, soil
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conditioners and amendments, and lawn and garden equipment; lawn, tree, and shrub care
services: consulting services in the ficld of lawn, tree, and shrub care™; Number 77/238,879 for
WATER SMART FORMULA MAKES THE MOST OF EVERY DROP & Design in Class 1
for “Fertilizers for domestic, agricultural and horticultural use; soil amendments, soil
conditioners, and soil improving agents for domestic, agricultural and horticultural use; plant
food: potting soil; planting soil; growing media for plants; humus; manure; peat; compost; and
loam™; and Number 77/323,047 for WATER SMART in Class 31 for “Grass seed; prass
products, namely, grass sod and grass plugs; top soil; mulch; raw bark; peat moss; grass seed
combined with fertilizer and mulch for the purpose of lawn repair; top soil containing fertilizer;”
(collectively the “WATER SMART Applications™).

32.  Pennington recently filed Notices of Opposition against each of Scotts' WATER
SMART Applications. In its Trademark Trial and Appeals Board Oppositions (consolidated
proceedings numbers 91186723, 91186718, and 91187785), Pennington claims that there is a
likelihood of confusion between Pennington’s PENNINGTON SEED SMART SEED and
WATER STAR Marks and Scotts’ WATER SMART Applications and that the WATER
SMART Marks are somehow “misdescriptive.” It further alleges that Pennington's
PENNINGTON SEED SMART SEED and WATER STAR Marks are valid, distinctive, famous,
and well-known and that Scotts’ WATER SMART applications will dilute Pennington’s Marks.
For a variety of reasons, Pennington’s Opposition Proceedings lack merit and Scotts is entitled to
registration of the WATER SMART Applications.

33, Pennington further claims that Scotts is not entitled to use the WATER SMART

Marks as exemplified in Trademark Application Serial Numbers 77/392,593, 77/238,879, and



77/323,047 or Trademark Registration Number 3,477,872 (collectively the “WATER SMART

Marks™). Again, Pennington’s claims are in error.

Defendants’ Wrongful Conduct: Trademark Infringement

34, Onorabout December 26, 2008, Pennington Seed, Inc. of Nebraska filed United
States Trademark Application Serial No. 77/640,115 for the stylized mark QUIKGRO2X in
International Class 031 for “grass seed additive sold only as applied to and as an integral
component of the seed” (the “QUIKGRO2X Application™). This application is an intent-to-use
application and was filed well after Scotts began use of its distinctive and famous GRO Marks.

35.  Oninformation and belief, QUIKGRO2X branded products are available in Ohio
and nationally through retailers such as Lowe’s. A true and correct copy of printouts from
Lowe’s website showing QUIKGRO2X branded products for sale in Chio and nationwide is
attached hereto as Exhibit 4.

36.  Because Scotts’ first use of its GRO Marks predates the filing date for
Pennington’s QUIKGRO2X Application, there is no question that the GRO Marks enjoy priority
over the QUIKGRO2X Mark.

37.  Moreover, the QUIKGRO2X Mark is confusingly similar to the GRO Marks
because they are similar in appearance, sound and commercial impression, pursuant to 15 U.S.C.
§ 1052(d). Among other things, the dominant elements of the QUIKGRO2X Mark is suffix and
word element “GRO” ~ the primary element of Scotts’ GRO family of marks.

38.  Oninformation and belief, Pennington defiberately adopted the QUIKGRO2X
Mark with the intention of trading off the goodwill associated with the GRO Marks. Indeed, by

using the suffix “GRO” rather than the independent word “GROW,” it is clear that the

13



QUIKGRO2X Mark was designed 1o trade off of consumers’ understanding that “GRO™ is
uniquely associated with Scotts and its GRO Marks.

39.  Given the goodwill and public recognition arising from the association of the
GRO Marks with Scotts, consumers are likely to believe that Scotts has sponsored, endorsed,
approved or otherwise authorized the Pennington’s use of the QUIKGRO2X Mark, when this is
in fact not the case.

40.  To date, despite actual knowledge of Scots’ prior and senior ri ghts in and to its
GRO Marks, including MIRACLE-GRQ, Pennington continues to use and seek registration of
the QUIKGRO2X Mark. This wrongful and willful use constitutes trademark infringement, false
designation of origin, dilution and unfair competition in violation of the Lanham Act and of Ohio

statutory and common law.

Defendants’ Wrongful Conduct: Trade Dress Infringement

41. Penninglon is a national supplier of lawn products and professional turf products
and is a direct competitor of Scotts. Among Pennington’s products that compete with those of
Scotts are its “Sunburst” line of grass seed products including, but not limited to, its Kentucky 31
Tall Fescue (both Penkoted and not Penkoted varieties), Argentine Bahiagrass, Creeping Red
Fescue, Fescue Plus Blend, Kwik Grass Mixture, Pennsylvania State Grass Seed Mixture,
Armnual Ryegrass, Pensacola Bahiagrass, Professional Contractor’s Mixture, Professional
Landscapers Mixture, and Thrifty Grass Seed Mixture products marketed and sold under the
Pennington brand name (Collectively the “Pennington Sunburst Products”). Images of the trade
dress Penninglon uses on the Pennington Sunburst Products is attached as Exhibit 5.

42. Oninformation and belief. prior to 2004, the trade dress Pennington used on the

Pennington Sunburst Products was radically different than the trade dress Pennington now uses
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on those products. For example, in Pennington's 2000 Product Catalog, the trade dress for the
Kentucky 31 Tall Fescue grass seed product, is a simple trade dress featuring a clear bag in
which the product name and a large white house predominates and which is radically different
from the MIRACLE-GRO Trade Dress. Likewise, unlike the current versions of the Pennington
Sunburst Products trade dress, the former trade dress Pennington used on its Kwik Grass
Mixture, Professional Contractor’s Mixture, Professional Landscaper’s Grass Seed, Pensacola
Bahiagrass, Creeping Red Fescue, and Argentine Bahiagrass product packaging bore little or no
resemblance to the MIRACLE-GRO Trade Dress. Attached as Exhibit 6 are samples of prior
trade dress Pennington used on the Pennington Sunburst Products. On information and belief,
the trade dress depicted in Exhibit 6 was used by Pennington until long after Scotts introduced its
famous, unique and distinctive MIRACLE-GRO Trade Dress, including the MIRACLE-GRO
All Purpose Plant Food and MIRACLE Lawn Food Product Trade Dress.

43. On information and belief, sonietime in or around 2004, Pennington revised the
look of the trade dress used in connection with its Pennington Kentucky 31 Tall Fescue grass
seed product and afier 2004 Pennington revised the look of the trade dress for the other
Pennington Sunburst Products. In developing its new trade dress, Pennington adopted a trade
dress for the Pennington Sunburst Products that was significantly different from the previous

iterations and was highly reminiscent of the MIRACLE-GRO Trade Dress.

15



Laeveor i ok bapais Eonine
Himgp et

Sce Exhibit 7. Since 2004, and despite protests from Scotts, Pennington has expanded its use of
the infringing trade dress.

44.  Pennington currently markets and sells Pennington Sunburst Products throughout
the United States, including in Ohio. Indeed, on information and belief, Pennington’s Sunburst
Products are available nationally through the same channels of trade as Scotts’ products,
including at retailers such as Wal-Mart, Lowe's. Target. and K-Mart, and can be found in close

proximity to products bearing the MIRACLE-GRO Trade Dress.

FIRST CLAIM FOR RELIEF
Trademark Infringement under 15 U.S.C. § 1114

45. Scotts repeats and realleges the allegations of paragraphs 1-44 as if fully set forth
herein,

46.  Pennington’s acts alleged herein constitute use of colorable imitations of Scoits’
federally registered GRO Marks, in connection with the displaying, advertising and/or sale of
unautherized goods and services in commerce. These activities create a likelihoqd of confusion,

mistake or deception as to the affiliation, connection or association of Pennington with Scotts, or
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as to the origin, sponsorship or approval of Pennington’s goods and services by Scotts, in
violation of 15U.S.C. § 1114

47.  Pennington’s acts alleged herein are without Scotts’ consent or authority.

48.  Pennington’s acts alleged herein were with full knowledge of Scotts’ rights, title
and interest in the GRO Marks, and were made with the willful intent to trade on the goodwill
associated with those marks and to cause confusion. mistake or deception in the minds of the
consuming public. Such acts have damaged, impaired and diluted that part of Scotts’ goodwill
symbolized by its famous GRO Marks, to Scotts’ detriment.

49.  Pennington’s use of the QUIKGRO2X Mark, which is confusingly similar to the
GRO Marks, constitutes trademark infringement in violation of 15 U.S.C. §§ 1114,

50.  Pennington’s wrongful conduct, unless and until enjoined and restrained by order
of this Court, will cause great and irreparable injury to Scotts.

51. Scoftts has no adequate remedy at law. and is entitled to injunctive relief
prohibiting Defendants from using the QUIKGRO2X Mark, or any marks confusingly similar to
the GRO Marks on their websites and in connection with their goods and services.

32, Asadirect and proximate result of Pennington’s’ trademark infringement, Scotts
has been damaged in an amount to be proved at trial.

53, The acts alleged herein constitute an exceptional case under 15 U'S.C. § 1117(a).

SECOND CLAIM FOR RELIEF

Trade Dress Infringement under 15 U.S.C. § 1125(a)

34. Scofts repeat and reallege the allegations of paragraphs 1-53 as if fully set forth

herein,
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55, The MIRACLE-GRO Trade Dress is inherently distinctive and has acquired
secondary meaning.

56.  The MIRACLE-GRO Trade Dress is non-functional.

57.  Defendants have infringed and will continue to infringe Scotts® MIRACLE-GRO
Trade Dress by copying and incorporating the elements of that trade dress into its Pennington
Sunburst Products.

58.  Penmington’s production, marketing, and sale of the Pennington Sunburst
Products and the trade dress embodied therein creates a likelihood of confusion, mistake, or
deception as to the source, origin, or sponsorship of Pennington’s goods. The trade dress of the
Pennington Sunburst Products is likely to induce consumers to believe, contrary to fact, that
Pennington’s goods are rendered, sponsored, sold, approved by, or connected with Scotts,

59.  Pennington’s production, marketing, and sale of the trade dress embodied in the
Pennington Sunburst Products are without Scotis™ consent or authority and commenced after the
date of Scotis” first use of its famous and distinctive MIRACLE-GRO Trade Dress. Penmington
has committed their infringement with full knowledge of Scotts’ rights in its MIRACLE-GRO
Trade Dress. Moreover, Pennington has willfully, deliberately, and maliciously engaged in the
described acts with intent to injure Scotts and to deceive the public,

60.  Pennington’s acts alleged herein have been and are being committed with the
intent and purpose of appropriating and trading upon the goodwill and reputation associated with
Scotts and the MIRACLE-GRO Trade Dress and have damaged, impaired, and diluted that part
of Scotis’ goodwill symbolized by the MIRACLE-GRO Trade Dress, to Scotts” immediate and

irreparable harm.
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61.  Pennington’s unauthorized production, marketing and sale of their Pennington
Sunburst Products, which products bear trade dress confusingly similar to the MIRACLE-GRO
Trade Dress, constitute trade dress infringement in viclation of Section 43(a) of the Lanham Act,
15 U.S.C. § 1125(a).

62.  This case constitutes an exceptional case under 15 U.S.C. § 1117(a).

63.  Pennington’s wrongful conduct has caused damage to Scotts® business reputation
and goodwill, and unless restrained and enjoined, will continue to seriously and irreparably
impair the value of the MIRACLE-GRO Trade Dress for which there is no adequate remedy at
law,

64.  Scotts is entitled to injunctive relief prohibitiﬁg Pennington from using the trade
dress currently embodied in the Pennington Sunburst Products pursuant to 15 U.S.C. § 1116.

65.  Asadirect and proximate result of Pennington’s trade dress infringement. Scotts

has been damaged in an amount to be proved at trial.

THIRD CLAIM FOR RELIEF
(Federal False Designation of Origin under 15 U.S.C. § 1125(a)

66.  Scotts repeats and realleges paragraphs 1-65 of this complaint as if fully set forth
herein.

67.  Pennington’s acts alleged herein constitute use in commerce of words, terms,
names, symbols, devices, false designations of origin and false or misleading descriptions of fact
which are likely to cause confusion or to cause mistake as to the origin, sponsorship or approval
of Pennington’s goods and services with those of Scotts in violation of 15 U.S.C. § 1125(a).

68.  Pennington’s acts alleged herein constitute use in commercial advertising and

promotion, the words, terms, names, symbols, devices, false designations of origin and false or



misleading descriptions of fact which misrepresents the nature, characteristics or qualities of its
goods and services in violation of 15 U.S.C. § 1125(a).

69.  Pennington’s acts alleged herein are without Scotts’ consent or authority.,

70.  Pennington’s acts alleged herein were with full knowledge of Scotts’ rights, title
and interest in the Scotts Marks, and were made with the willful intent to trade on the goodwill
associated with those marks and to cause confusion, mistake or deception in the minds of the
consuming public. Such acts have damaged, impaired and diluted that part of Scotts’ goodwill
symbeolized by its famous Scotts Marks, to Scotts’ detriment.

71. Pennington’s use of the QUIKGRO2X Mark, which is confusingly similar to the
GRO Marks, constitutes a false designation of origin and false advertising in violation of 15
U.S.C. §§ 1125(a).

72. Pennington’s use of the Pennington Sunburst Products trade dress, which is
confusingly similar 1o the MIRACLE-GRO Trade Dress, constitutes a false designation of origin
and false advertising in violation of 15 U.S.C. §§ 1.1 25(a).

73. Pennington’s wrongful conduct, unless and until enjoined and restrained by order
of this Court, will cause great and irreparable injury to Scotts,

74, Scotts has no adequate remedy at law, and is entitled to injunctive relief
prohibiting Pennington from using the QUIKGRO2X Mark or the Pennington Sunburst Products
Trade Dress, or any marks confusingly similar to the Scotts Marks in connection with its goods
and services,

75, Asadirect and proximate result of Pennington’s trademark infringement, Scotts
has been damaged in an amount to be proved at trial.

76.  The acts alleged herein constitute an exceptional case under 15 U.S.C. § 1117(a).
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FOURTH CLAIM FOR RELIEF
Trademark and Trade Dress Dilution under 15 U.S.C, § 1125(c)

77.  Scotts repeats and realleges the allegations of paragraphs 1-77 as if fully set forth
herein.

78.  Scotts owns the Scotts Marks, which are distinctive and famous as defined by
Sectlion 43(c) of the Lanham Act, 15 U.S.C.§ 1125(¢) and which are known in the minds of the
consuming public as representing goods and services of the highest quality. The MIRACLE-
GRO Trade Dress, taken as a whole, is famous and distinctive separate and apart from the fame
of any registered mark contained within the MIRACLE-GRQ Trade Dress.

79.  Pennington began using the QUIKGRO2X Mark in commerce in the Unite_d
States after the GRO Marks became famous, which use has caused the dilution of the distinctive
quality of the those marks. Pennington began using the Pennington Sunburst Products Trade
Dress in commerce in the United States afier the MIRACLE-GRO Trade Dress became famous,
which use has caused the dilution of the distinctive quality of the trade dress.

80.  Oninformation and belief, Pennington’s unauthorized use of the Pennington
Sunburst Products Marks are on goods of a lesser quality than those which Scotts’ consumers are
used to and has resulted in the tamishing of Scotts’ reputation and the reputation of the Scotts
Marks.

81.  Pennington’s acts alleged herein were with full knowledge of Scotts’ rights, title
and interest in the Scotts Marks, and made with the willful intent to trade on the goadwill
associated with those marks, to injure Scotts’ reputation and with the intent to cause dilution of
the Scotts Marks. Pennington’s acts alleged herein were committed after the Scotts Marks

became famous.
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82.  Pennington’s acts alleged herein constitute dilution, tarnishment, blurring and
disparagement of the Scotts Marks, and have diminished the value of those marks, in violation of
15 U.S.C. § 1125(c).

83.  Pennington’s wrongful conduct, unless and until enjoined and restrained by order
of this Court, will cause great and irreparable injury to Scotts.

84.  Scotts has no adequate remedy at law, and is entitled to injunctive relief
prohibiting Defendants from using the QUIKGRO2X Mark, as well as the Pennington Sunburst
Products Trade Dress or any marks confusingly similar to the Scotis Marks in connection with its
goods and services,

85.  Asadirect and proximate result of Pennington’s trademark dilution, Scotts has
been damaged in an amount to be proved at trial.

86.  The acts alleged herein constitute an exceptional case under 15 U.S.C. § 1117(a).

FIFTH CLAIM FOR RELIEF

Deceptive Trade Practices under Ohio Deceptive Trade

Practices Act (O.R.C. 8 416501 ef seq.)

87.  Scofts repeats and realleges the allegations of paragraphs 1-87 as if fully set forth
herein.

88. By use in commerce of the QUIKGRO2X Mark which is confusingly similar to
the GRO Marks, Defendants have passed off their goods as those of Scotts.

89. By use in commerce of the Pennington Sunburst Products Trade Dress which is
confusingly similar to the MIRACLE-GRO Trade Dress, Defendants have passed off their goods

as those of Scotts.
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90.  Such use of the QUIKGRO2X Mark and the Pennington Sunburst Products Trade
Dress in commerce has caused a likelihood of confusion or misunderstanding as to the source,
sponsorship, approval or certification of Pennington’s goods.

91.  Such use of the QUIKGRO2X Mark and the Pennington Sunburst Products Trade
Dress in commerce has caused likelihood of confusion or misunderstanding as to affiliation,
connection or association with, or certification by, Scotts.

92, By use in commerce of the QUIKGRO2X Mark and the Pennington Sunburst
Products Trade Dress in connection with goods and services identical or closely related to those
offered by Scotts, Defendants have represented that their goods have sponsorship, approval,
characteristics, ingredients, uses, benefits, or quantities that they do not have.

93. By usein commerce of the QUIKGRO2X Mark and the Pennington Sunburst
Products Trade Dress in connection with goods and services identical or closely related to those
offered by Scotts, Defendants have represented that their goods are of a particular standard,
quality, ar grade, when this is in fact not the case.

94.  Pennington’s wrongful conduct is in violation of Ohio’s Deceptive Trade
Practices Act, Ohio Rev. Code § 4165.01 ef seq.

95.  Pennington’s wrongful conduct, unless and until enjoined and restrained by order
of this Court, will cause great and irreparable injury to Scotts.

96.  Scoits has no adequate remedy at law and is entitled to injunctive relief
prohibiting Defendants from using the QUIKGRO2X Mark and Pennington Sunburst Products
Trade Dress pursuant to Ohio Rev. Code § 4165.03.

97.  Asadirect and proximate result of Pennington’s trademark infringement, Scotts

has been damaged in an amount 1o be proved at trial.
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SIXTH CLAIM FOR RELIEF

State Common Law Trademark Infringement

98.  Scotts repeats and realleges the allegations of paragraphs 1-98 as if fully set forth
herein.

99. By use in commerce of the QUIKGRO2X Mark and the Pennington Sunburst
Products Trade Dress in connection with goods and services identical or closely related to those
offered by Scotts, Defendants have caused a likelihood of confusion or misunderstanding as 1o
the source, sponsorship, approval, affiliation, connection or association of its goods and services
with those of Plaintiffs.

100.  Penninglon’s unauthorized use of QUIKGRO2X Mark and the Pennington
Sunburst Products Trade Dress constitutes trademark infringement under the common law of the
State of Ohio.

101, Defendants have acted willtully and with the intention and the likely result of
confusing, misleading and deceiving customers.

102. By reason of Pennington’s conduct, Scotts is suffering and will continue to suffer
irreparable harm unless and until enjoined and restrained by order of this Court.

103.  Scotts has no adequate remedy at law and is entitled to injunctive relief.

104.  As adirect and proximate result of Pennington’s trademark infringement, Scotts

has been damaged in an amount to be proved at trial.
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SEVENTH CLAIM FOR RELIEF

State Common Law Dilution

105, Scotts repeats and realleges the allegations of paragraphs 1-104 as if fully set
forth herein.

106.  Pennington’s actions in using the QUIKGRO2X Mark and the Pennington
Sunburst Products Trade Dress in connection with goods and services identical or closely related
to those offered by Scotts have diluted and will continue to dilute the value of the Scotts Marks,
and wil] tamish the goodwill and high-quality reputation associated with these marks.
Additionally, Pennington’s actions have caused and will continue to cause a diminution of the
“commercial magnetism™ and/or selling power of Scotts’ trademarks.

107.  Pennington’s unauthorized use of the QUIKGRO2X Mark and the Pennington
Sunburst Products Trade Dress constitutes trademark dilution under the common law of the State
of Ohio.

108, By reason of Pennington’s conduct, Scotts is suffering and will continue to suffer
itreparable harm unless and unti] enjoined and restrained by order of this Court.

1091 Scotts has no adequate remedy at law and is entitled to injunctive relief.

110.  As adirect and proximate result of Pennington’s trademark infringement, Scotts

has been damaged in an amount to be proved at trial.

EIGHTH CLAIM FOR RELIEF

Common Law Unfair Competition
111, OMS repeats and realleges the allegations of paragraphs 1-110 as if fully set forth

herein.

112.  Pennington’s goods are so marked, made up and described by it as to be

calculated to mislead ordinary purchasers and lead them to mistake Pennington’s goods for the
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goods of Scotts. Additionally, Pennington’s conduct consists of representations by it for the
purpose of deceiving the public that its goods are those of Scotts.

113. Pennington’s wrongful conduct alleged herein has proximately caused and will
continue to cause Scotts substantial injury, including loss of customers, dilution of its goodwill,
confusion of potential customers, injury to its reputation, and diminution in value of its
intellectual property.

114.  Pepnington’s wrongful conduct alleged herein constitute unfair and unlawful
practices in violation of the common law of the State of Ohio to the injury of Scotts and the
public.

115.  Pennington’s conduct has damaged Scotts in an amount to be determined at trial,
and unless restrained, will cause great and irreparable injury to Scotts.

116. Scotts has no adequate remedy at law and is entitled to an injunction restraining
Defendants, their officers, directors, employees and agents, and all persons acting in concert with
Detendants, from engaging in further such unlawful conduct. -

117.  Asadirect and proximate result of Pennington's actions, Scotts is entitled to

restitution of those amounts unlawfully obtained by Pennington’s wrongful conduct,

NINTH CLAIM FOR RELIEF

Unjust Enrichment

118, Scotts repeats and realleges the allegations of paragraphs 1-117 as if fully set
forth herein,

119. Scotts has made a substantial investment of time, money and effort in prométing
its products and services under the Scotts Marks. These marks have become assets of substantial

value and symbols of Scotts’ goodwill.
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120. By willfully infringing on the Scotts Marks, by intentionaily misieading
customers as to the products Defendants are selling, and by falsely advertising the products they
are selling, Defendants have received a benefit in that they have received business actually
intended for Scotts, and as such, Pennington’s actions constitute an unjust enrichment to them,

121. Pennington has used the QUIKGRO2X Mark, a mark that is confusingly similar
to Scotts GRO Marks and the Pennington Sunburst Product Trade Dress, a trade dress that is
confusingly similar to Scotts’ MIRACLE-GRO Trade Dress. Defendants have knowihg]y and
willfully received a benefit which in justice and equity beongs to Scotts.

122. It will be unjust and inequitable for Defendants to benefit from their use of the
QUIKGROZX Mark or the Pennington Sunburst Product Trade Dress without payment and/or
reimbursement to Scotts. '

123. By reason of Pennington’s conduct, Scotts is suffering and will continue to suffer
irreparable harm unless and until enjoined and restrained by order of this Court.

124.  Asa direct and proximate result of Pennington's actions, Scotts is entitled to
restitution of those amounts by which Defendants were unjustly enriched through their wrongful

conduct.

TENTH CLAIM FOR RELIEF

Declaratory Relief Under 28 U.8.C. §§ 2201 and 2202

125.  Scotts repeats and realleges the allegations of paragraphs 1-124 as if fully set
forth herein.
126.  There is a direct and actual controversy between the parties, in that Pennington

claims that Scotts is not entitled to registration of Scotts’ WATER SMART Marks and intends 1o



atteinpt to stop Scotts’ use of its WATER SMART Marks and Scotts denies Pennington's claims.
For a variety of reasons Scotts is entitled to use and register the WATER SMART Marks.

127.  Pennington’s claims present an actual, substantial and immediate controversy that
requires adjudication by the Court so that the parties know their rights, liabilities, status, and

other legal rights.

REQUEST FOR RELIEF

WHEREFORE, Scotts requests that judgment be entered in its favor and against
Defendants as follows:
1. Ordering that judgment be entered for Scotts and against Defendants on all claims
alleged herein.
2, Ordering that:
a. Pursuant to 15 U.S,C. §§ 1116 and 1125(c), Ohio Rev. Code § 4165.03,
Ohio Rev. Code § 1336.01 ef seq. and/or state common law, Defendants and their agents,
affiliates, employees, and all persons in active concert or participation with them, are enioined
and restrained from direct]y or indirectly (i) using, promoting, marketing, advertising,
distributing, or selling any good or service bearing or under any of the QUIKGRO2X Mark or
any mark confusingly similar to the Scotts Marks, or any other desi guation that infringes or
dilutes the Scotts Marks in any manner; (ii) using, promoting, marketing, advertising,
distributing, or selling any good or service featuring the MIRACLE-GRO Trade Dress, any trade
dress confusingly similar thereto, or any other designation that infringes or dilutes the
MIRACLE-GRO Trade Dress; and (iii) from continuing any and all of the acts of unfair
competition and unfair business practices alleged herein; and
b. Pursuant to 15 U.S.C. § 1118, that all labels, signs, prints, business cards,
stationety, packages, wrappers, receptacles, websites, promotional materials, brochures, manuals,

educational materials, and advertisements bearing (i} the QUIKGRO2X Mark or any mark
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confusingly similar to the Scotts Marks, (ii) the MIRACLE-GRO Trade Dress or any other trade
dress that is confusingly similar thereto, or any other designation that infringes or dilutes the
MIRACLE-GRO Trade Dress in any manner, including that currently used on the Pennington
Sunburst Products; and (iii) any other designation that infringes or dilutes the Scotts Marks in
any manner, be delivered up and destroyed;

C. Defendants and their agents, affiliates, employees, and all persons in
active concert or participation with them are enjoined and restrained from engaging in further
acts which constitute unlawful, deceptive, and unfair business practices;

d. The QUIKGRO2X Mark is confusingly similar to and dilutive of the
Scotts Marks, and are thus not entitled to registration by the USPTO:

e. The trade dress used on the Pennington Sunburst Products is canfusingly
similar to and dilutive of the MIRACLE-GRO Trade Dress:

f. Defendants voluntarily abandon United States Trademark Application
Serial No. 77/640,115 for QUIKGRO2X; and

g. Defendants shall file with the Court and serve on Plaintiff, within fifteen
(15) days after service of the Court’s injunction and/or judgment as requested herein, 4 report in
writing under oath setting forth the detail the manner and form in which Defendants have
complied with the Court’s injunction and/or judgment.

3. Declaring this case is an exceptional case under 15 U.8.C. § 1117(a).

4, Ordering that Defendants provide an accounting to Scotts for any and all gains,
profits, and benefits derived from Pennington’s wrongful acts complained of herein, and for all
damages sustained by Scotts by reason of Pennington’s wrongful acts complained of herein, and
that such amounts be deemed to be held in constructive trust for Scotts.

5. A declaration under 28 U.S.C. §§ 2201 and 2202 that (i) Scotts is entitled to
registration of the WATER SMART Marks as exemplified in United States Trademark
Application Serial Numbers 77/392,595, 77/238,879, and 77/323,047; {ii) Scotts is entitled to use
the WATER SMART Marks exemplified in United States Trademark Application Serial
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Numbers 77/392,595, 77/238,879, and 77/323,047 and United States Trademark Registration

Number 3,477,872 in commerce

6. Awarding Scotts:

a.

b.

All profits derived from Pennington’s wrongful acts complained of herein;
All damages sustained by reason of Pennington’s wrongful acts
complained of herein, including those available under 15 U.S.C. § 1117;
Treble the amount of Pennington’s profits or actual damages suffered by
Plaintiff under 15 U.8.C. § 1117,

Reasonable costs and attorneys’ fees pursuant 10 15 U.S.C. § 1117(a)
and/or state law, or in the alternative, reasonable costs and attorneys’ fees
on equitable grounds;

Restitution for Pennington’s unfair business practices;

Punitive and exemplary damages against Defendants and in favor of
Plaintiff in an amount sufficient to deter and punish Defendants for their
willful and wrongful acts;

Pre-judgment and post-judgment interest; and

Such other and further relief as this Court deems just and proper.



Dated: June 10, 2009

Respectfully submitted,
THE SCOTTS COMPANY, LLC

By its attorneys:

Jgh W, Zeiger (OGMTE@ Attorney)

3500 Huntington C

41 South High St.
Columbus, OM 43215
Telephone:  614.365.9900
Facsimile:  614.365.7900
Email: zeiger@litohio.com

Trial Attorney for Plaintiffs
OMS Investments, Inc. and The Scotts Company LLC

Of counsel:

Susan E. Hollander (pro hac vice application)

Kathryn A. B. Bartow (pro hac vice application)

MANATT, PHELPS & PHILLIPS, LLP

1601 Page Mill Road, Bldg. 2

Palo Alto, California 94304

Tel:  (650) 812-1300

Fax: (650)213-0260

Email: shoilander@manatt.com
kbartow@manatt.com

Bradley T. Ferrell (0070965)
ZEIGER, TIGGES & LITTLE LLP
3500 Huntington Center

4] South High St.

Columbus, OH 43215

Telephone:  614.365.9900
Facsimile:  614.365.7900
Email: ferrell@litohio.com

Co-counsel for Plaintiffs OMS Investments, Inc.
and The Scotts Company LLC
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DEMAND FOR JURY TRIAL

Plaintiff OMS demands a trial by jury of all issues triable by a jury.

% (. - W
f@ﬁfw Zeiger (OO ég?’)'?) {['rial Attorney)
300 Huntington C

41 South High St.

Columbus, OH 43215
Telephone:  614.365.9900
Facsimile:  614.365.7900
Email: zeiger@litohio.com

Trial Attorney for Plaintiffs OMS Investments, Inc.
and The Scotts Company LLC

640.264:193386
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EXHIBIT 1



United States Patent Office 668,868

Registered Oct. 28, 1958

PRINCIPAL REGISTER
Trademark

Ser. No, 46,856, filed Feb. 28, 1958

MIRACLE-GRO

Stern’s Nurseries, Ine, (New York corporation), doing For: WATER SOLUBLE PLANT FOOD, in CLASS
business as Stern’s Nurseries i0.

404 William St. First use Apr. 15, 1951; in commerce Apr. 15, 1951,

Geneva, N. Y.



Int, Cl.: 1

Prior U.S. CL.: 10
Reg. No. 1,223,038
United States Patent and Trademark Office Registered Jan, 11, 1983

TRADEMARK
Principal Register

MIRACLE-GRO
Stern’s MNurseries, Inc. (New York corporation) For: FERTILIZER TN THE FORM OF SPIKES
607 Washington St FOR TREES AND SHRUBS, in CLASE | (U8, CL
Geneva, N.Y. 14456 10}

First use Oct. 1, 1988; in commeree Ocot. 1, 1980,
Ownmer of U.S., Reg. Nos. 668,868, 1,141,543 and

others,
Ser, No. 283,281, filed Oct. 24, 1980,

JILL E. JOHNSON, Examining Attorney



Int. Cl.: 31

Prior UK, Cl.: 1
L Reg. No. 1,378,337
United States Patent and Trademark Office Registered Jan. 14, 1986

TRADEMARK
PRINCIPAL REGISTER

EARTHGRO
EARTHGRO, INC, (CONNECTICUT CORPORA- FIRST USE 3-0-1981; IN COMMERCE
TION) g8-0-1981.

ROUTE 207 - P,O. BOX 143

&
LEBANON, CT 06245 SER. NO. 548,581, FILED 7-17-19E5,

FOR: TOP SOIL AND PEAT HUMUS, IN
CLASS 31 (U.S. CL. 1). FRED MANDIR, EXAMINING ATTORNEY



Int,. Cl: 1

Prior U.S. Cls.: 1 and 10
. Reg. No. 1,378,721
United States Patent and Trademark Office Registered Jan, 21, 1986
TRADEMARK
PRINCIPAL REGISTER
EARTHGRO

EARTHGRO, INC. (CONNECTICUT CORPORA- POTTING SOIL, IN CLASS 1 (U.S. CLS. | AND

TION) 10).
ROUTE 207 - P. O. BOX 143 FIRST WUSE 8-0-1981; IN COMMERCE
LEBANON, CT 06249 8-0-1981.

SER, NO. 548,582, FILED 7-17-1985,

FOR: COW MANURE, COMPOSTED COW
MANURE, DEHYDRATED COW MANURE, FRED MANDIR, EXAMINING ATTORNEY



Int. Cl.: 1
Prior U,S, Cls.: 1, 6 and 10

United States Patent and Trademark Office

Reg. No. 1,723,116
Registered Qct. 13, 1992

TRADEMARK
PRINCIPAT REGISTER

Natural Choice

EARTHGORO, INC. (CONNECTICUT CORPORA.-
TION)

ROUTE 207

LEBANON, CT 06249

FOR: NATURAL ORGANIC AND MINERAL
FERTILIZER FOR LAWN AND GARDEN USE,
AGRICULTURAL USE AND COMMERCIAL
USE; COW MANURE, COMPOSTED COW
MANURE, DEHYDRATED COW MANURE,

POTTING SOIL AND HUMUS, IN CLASS | (U.S.
CLS. {, 6 AND 10).
FIRST VUSE

1-2-1992,
OWNER OF U.S.
1,378,721, AND 1,403,628.

9-1~-1991; IN COMMERCE

REG. NOS. 1,378,317,

SER. NG, 74-248,033, FILED 2-20-1992.

DONNA MIRMAN, EXAMINING ATTORNEY



Int, Cl.: 31

Prior U.S. Cl,: 1
] _ Reg. No. 1,726,060
United States Patent and Trademark Office negistered 0ct. 20, 1992

TRADEMARK
PRINCIPAIL REGISTER

EARTHGRQ, INC. (CONNECTICUT CORPORA- OWNER OF US. REG, NOS&  §L378.337,
TION) 1,378,721, AND 1,403,628,
ROUTE 207

LEBANON, CT 06249
SER. NO, 74-248,367, FILED 2-21- 1992,
FOR: TOP SOIL, IN CLASS 31 {Us. CL. ).
FIRST USE 9-1-1991; I COMMERCE
1-2-1992, DONNA MIRMAN, EXAMINING ATTORNEY



Int. CI1.: 31
Prior U.S. Cls.: 1 and 46

United States Patent and Trademark Office

Reg. No. 2,235,973
Repistered Mar, 30, 1999

TRADEMARK
PRINCIPAL REGISTER

MIRACLE-GRO

SCOTT'S MIRACLE-GRO PRODUCTS,
(OHTO CORPORATION)

200 PORT WASHINGTON BLVD.

PORT WASHINGTON, NY 11050 BY ASSIGNEE
OF STERN'S NURSERIES, INC. (NEW YORK
CORPORATION) PORT WASHINGTON, NY
11050

FOR: FLOWER, VEGETABLE AND PLANT
SEEDS FOR DOMESTIC AND AGRICULTUR.

INC.

AL PURPOSES, IN CLASS 31 (U.S. CLS. | AND
44).
FIRST USE
1-0-1993.
OWNER OF US. REG. NOS. 665.860 AND
1,223,038,

1-0-1998, IN COMMERCE

SN 74-596,862, FILED 11.9.1994,

JOYCE A. WARD, EXAMINING ATTORNEY



Int. Cl.: 1
Prior U.S. Cls.: 1, 5, 6, 10, 26, and 46

' Sattties Reg. No 2,601,682
United States Patent and Trademark Qffice  Registered Juiy 30, 2002

TRADEMARK
PRINCIPAL REGISTER

MIRACLE-GRO POUR & FEED

OMS INVESTMENTS, INC. iDELAWARE COR- FIRST USE 3-42002; IN COMMERCE 3-4-2002.
PORATION)

1165 WNORTH MARKET STREET

WILMINGTON, DE 19899 SN 75-751,306, FILED §-23-1999,

FOR: FERTILIZER FOR HOME AND GARDEN
USE, IN CLASS 1 (U8, CLS, 1. 3, 6. 10. 26 AND 46). CARCLYN GRAY, EXAMINING ATTCRNEY



Int, Cls.: 1 and 5

Prior US. (st 1, 5, 6, 10, 18, 26, 44, 46, 51, and 52

Reg. No. 2,618,698
United States Patent and Trademark Office  Registered Sep. 10, 2002
TRADEMARK
PRINCIPAL REGISTER

MIRACLE-GRO GARDEN WEED PREVENTER & PLANT FOOD

OMS INVESTMENTS, INC. (DELAWARE COR-
PORATION}

1105 NORTH MARKET STREET

WILMINGTON, DE 198%¢

FOR: FERTILIZERS FOR DOMESTIC USE, IN
CLASS 1 (US. CLS. 1, 5, €, 10, 26 AND 48).

FIRST USE 3-1-2001; IN COMMERCE 3-1-2001.

FOR: HERBICIDES FOR DOMESTIC USE, IN
CLASS 5 (U8, CLS. 6, 18, 44, 46, 31 AND 52),

FIRST USE 3-1.2001; IIN COMMERCE 3-1-2001.

OWNER OF U.S. REG. NOS, 1,842,586, 2,345.472,
AND OTHERS.

NO CLAIM IS MADE TC THE EXCLUSIVE
RIGHT TO USE "GARDEN WEED PREVENTER &
PLANT FOOD". APART FROM THE MARK AS

SHOWN.

SN 76-017,637, FILED 4.14.2040.

I"RED MANDIR, EXAMINING ATTORNEY



Int. Cls.: 1 and 5

Prior U.S. Cls.: 1, 5, 6, 10, 18, 26, 44, 46, 531, and 52

Reg. No, 2,618,699
United States Patent and Trademark Office  Registered Sep. 10, 2002
TRADEMARK
PRINCIPAL REGISTER

MIRACLE-GRO GARDEN WEED PREVENTER

OMS INVESTMENTS, INC. {(DELAWARE COR-
PORATION)
1105 NORTH MARKET STREET

WILMINGTON, DE 19899

FOR: FERTILIZERS FOR DOMESTIC USE, IN
CLASSE 1 {U.S. CLS. 1. 5, 6, 10. 26 AND 46},

FIRST USE 3-1-2001: IN COMMERCE 3-1.2001.

FOR: HERBICIDES FOR DOMESTIC USE, IN
CLASS 5 (U, CLS. 6, 18, 44, 46, 51 AND 32).

FIRST USE 3-1.200%: IN COMMERCE 3-3-2001.

OWNER OF U.S, REG. NOS. 1.842.586. 2,245,472,
AND OTHERS,

NO CLAIM IS MADE TO THE EXCLUSIVE
RIGHT TO USE "GARDEN WEED PREVENTER',
APART FROM THE MARK AS SHOWN,

SN 76-027,638, FILED 4-14-2000.

FRED MANDIR. EXAMINING ATTORNEY



Int, Cl.: 31
Prior U.S. Cls.: 1 and 46

United States Patent and Trademark Office

Reg. No, 2,723,181
Registered June 16, 2003

TRADEMARK
PRINCIPAL REGISTER

OMS INVESTMENTS, INC. (DELAWARE COR-
PORATION)

/0 DELAWARE CORPORATE MANAGEMENT
1105 NORTH MARKET STREET
WILMINGTON, DE 19899

FOR: LIVE PLANTS AND CONTAINERS THERE-
FOR, IN CLASS 31 (1.8, CLS, 1 AN} 46).

FIRST USE 3.3-2001; IN COMMERCE 3-5-2001.

OWNER OF U.5. REG. NOS, 668.868, 2.343472 AND
OTHERS.

NQ CLAIM 15 MADE TO THE BEXCLUSIVE
RIGHT TO USE "SELECT PLANTS", APART FROM
THE MARK AS SHOWN.

THE MARK CONSISTS OF THE WORDS "MIRA-
CLE-GRO SELECT PLANTS" AND DESIGN CLAIM-
ING THE COLORS GREEN AND YELLOW. THE
GREEN BAND APPEARS IN THE TOP PORTION QF
THE MARK AND THE YELLOW BAND ON THE
BOTTOM.

SER. NG, 76-232.208, FILED 3-9-2001.
CAROLYN GRAY, EXAMINING ATTORNEY



Int, Cl.: 44
Prior U.S. Cls.: 100 and 101

United States Patent and Trademark Office

Reg. No. 2,758,533
Registered Sep. 2, 2003

SERVICE MARK
PRINCIPAL REGISTER

Professional

Tree & Shrub Care

OMS INVESTMENTS, INC. (DELAWARE COR.
PORATION)
100 WILSHIRE BOULEVARD, SUITE 1230

SANTA MONICA, CA 90401

FOR: LAWN, TREE AND SHRUB CARE, LAND.
SCAPE GARDENING SERVICES AND CONBULT-
ING SERVICES IN THE FIELD OF LAWN, TREE
AND SHRUB CARE AND LANDSCAPE GARDEN-
ING, IN CLASS #4 (U.S. CLS. 100 AND 101).

FIRST USE 1.31-199§; IN COMMERCE 1-31-1598.

OWNER OF U.S. REG. NOS. 2,233.973. 2345472
AND OTHERS.

NO CLAIM 15 MADE TO THE EXCLUSIVE
RIGHT TQ USE "PROFESSIONAL TREE & SHRUB
CARE", APART FROM THE MARK AS SHOWN,

SER. NQ, 76448756, FILED 9-12-2002.

ESTHER BELENKER, EXAMINING ATTORNEY



Int, Cl.: 1
Prior U.S. Cls.: 1, 5, 6, 10, 26, and 46

United States Patent and Trademark Office

Reg. No. 2,787,356
Reglstered Nov, 25, 2003

TRADEMARK
PRINCIPAL REGISTER

MIRACLE-GRO FAST ROOT

OMS INVESTMENTS, INC. (DELAWARE COR-
PORATION)

C/0 DELAWARE CORPORATE MANAGEMENT

100 WILSHIRE BLVD, SUITE 1230

SANTA MONICA. CA 90401

FOR: ROOT STIMULATING HORMONE THAT
CONVERTS PLANT CELLS TO STEM CELLS, IN
CLASS 1 (US. CLS. 1. 5, 6, 10, 26 AND 46}

FIRST USE [-3{-2003; IN COMMERCE 1-31-2003.

OWNER OF U.S. REG. NOS 668368, 2.345.472.
AND OTHERS,

NO CLAIM IS8 MADE TO THE EXCLUSIVE
RIGHT TQ USE "ROOT", APART FROM THEMARK
AS SHOWN,

SN 76-403,603. FILED 5-10-2002,

CAROLYN GRAY. EXAMINING ATTORNEY



Int, Cl.: 44
Prior U.S. Cls.: 100 and 101

United States Patent and Trademark Office

Reg. No, 2,809,982
Registered Feb, 3, 2004

SERVICE MARK
PRINCIPAL REGISTER

MIRACLE-GRO TREE & SHRUB CARE

OMS INVESTMENTS, INC. (DELAWARE COR.
PORATION)

100 WILSHIRE BOULEVARD, SUITE 1230

SANTA MONICA, CA 30401

FOR: LAWN, TREE AND SHRURB CARIL LAND-
SCAPE GARDENING SERVICES AND CONSULT.
ING SERVICES IN THE FIELD OF LAWN, TREE
AND SHRUB CARE AND LANDSCAPE GARDEN-
ING, IN CLASS 44 (U.S. CLS. 100 AND 101},

FIRST USE 1-31-1998; IN COMMERCE 1-3{-1998.

OWNER OF U8, REG. NOS. 1,223,038, 2,345472
AND OTHERS.

NG CLAIM IS MADE TQ THE EXCLUSIVE
RIGHT TC USE "TREE & SHRUD CARE". APART
FROM THE MARX AS SHOWN.

SER, NO, 76-448.805, FILED 9-12-2002.

WANDA KAY PRICE, EXAMINING ATTORNEY



Int, Cls.: 21 and 31

Prior ULS. Cls.: 1, 2, 13, 23, 29, 30, 33, 40, 46 and 50

Reg. No, 2,816,031
United States Patent and Trademark Office  Registered Feb. 24, 2004
TRADEMARK
PRINCIPAL REGISTER

Select Plants

OMS INVESTMENTS, INC. (DELAWARE COR.
PORATION)
Ci0 DELAWARE CORPORATE MANAGEMENT

1105 NORTH MARXET STREET
WILMINGTON, DE 19893

FOR: CONTAINERS NOT OF METAL FOR USE
WITH PLANTS AND FOR COMMERCIAL USE, IN
CLASS 21 (U.S. CLS. 2. 13, 23. 29. 30. 33. 40 AND 30},

FIRST USE 3-3-2001; IN COMMERCE 3-3-2001.

FOR: LIVE PLANTS, IN CLASS 31 (U.S CLS. |
AND 48).

FIRST USE 3-5-2001; TN COMMERCE 3-3.2001.

OWNER OF U.S. REG. NOS, 668,868. 2,345,472 AND
OTHERS.

NO CLAIM IS MADE TO THE EXCLUSIVE
RIGHT TO USE "SELECT PLANTS". APART FROM
THE MARK AS SHOWN.

SER. NOC. 76-221,700, FILED 3-7-2001.

CAROLYN GRAY, EXAMINING ATTORNEY



Int. Cls.: 1, 5, 21 and 31

Prior U.S. Cls.: 1, 2, 5, 6, 10, 13, 18, 23, 26, 29, 30, 33,

40, 44, 46, 30, 51 and 52

Reg. No. 2,820,953

United States Patent and Trademark Office  Registered Mar. 9, 2004

TRADEMARK
PRINCIPAL REGISTER

OMS INVESTMENTS. INC. (DELAWARE COR-
PORATION)

100 WILSKIRE BLVD

SUTTE 1230

SANTA MONICA. CA 90401

FOR: FERTILIZERS FOR DOMESTIC USE;
PLANT FOOD; GARDEN SOIL; POTTING MIX;
SEED STARTER MIX FOR DOMESTIC USE; ROOT
STIMULATING HORMONE THAT CONVERTS
PLANT CELLS TO STEM CELLS, IN CLASS 1 (US.
CLS. 1.5 6, 10. 26 AND 46).

FIRST USE 1-0-1997, IN COMMERCE 1-0-1957,

FOR: HERBICIDES FOR DOMESTIC USE. IN
CLASS 3 (LL8. CLS. 6, 18, 44, 46, 51 AND 32).

FIRST USE 0-0-2000; IN COMMERCE 0-0-2000,

FOR: GARDEN FEEDERS. NAMELY, CONTAIN-
BRSDESIGNED TO HOLD FLANT FOOD AND ARE

USED TOFEED AND WATER PLANTS, IN CLASS 23
(U.S. CLS. 2, 13, 23, 29, 30, 33, 40 AND 30).

FIRST USE 12-31-2000; IN COMMERCE 12-31-2000.

FOR: SPHAGNUM PEAT MOSS, IN CLASS 31 /115,
CLS. 1 AND 46).

FIRST USE 1.0-2001; IN COMMERCE 1-0-2001.

OWNER OF U.8, REG. NOGS. 664,865, 2,618,693 AND
OTHERS,

THE MARX CONSISTS OF THE WORD "MIRA-
CLE-GRO"IN A BULLSEYE LGGO WITH A GREEN
LEAF DOTTING THE "I" IN "MIRACLE-GRO" AND
A YELLOW RING IN THE BULLSEYE.

SER. NO, 76196435, FILED 3-4.2003.

EDWARD NELSON., EXAMINING ATTORNEY



Int, Cls.: 1, 5, 21 and 31

Prior US. Cls.: 1, 2, §, 6, 10, 13, 18, 23, 26, 29, 30, 33,

40, 44, 46, 50, 51 and 52

United States Patent and Trademark Office

Reg. No. 2,822,655
Registered Mar, 16, 2004

TRADEMARK
PRINCIPAL REGISTER

OMS INVESTMENTS, INC. (DELAWARE COR-
PORATION)

100 WILSHIRE BLVD

SUITE 1230

SANTA MONICA, CA 90401

FOR: FERTILIZERS FOR DOMESTIC US3E;
PLANT FCOD; GARDEN SOIL; POTTING MIX;
SEED STARTER MIX FOR DOMESTIC USE; ROOT
STIMULATING HORMONE THAT CONVERTS
PLANT CELLS TO STEM CELLS, IN CLASS 1 (1.8,
CLS. 1, 5 6,10, 26 AND 46}

FIRST USE 1-0-1997, IN COMMERCE 1-0-1997.

FOR: HERBICIDES FOR DOMESTIC USE, IN
CLASS 5 (U8, CLS. 6. 18. 44. 46, 51 AND 52),

FIRST USE 0-0-2000; IN COMMERCE 0-0-2000.

FOR: GARDEN FEEDERS, NAMELY CONTAIN-
ERSDESIGNED TO HOLD PLANT FOOD AND ARE

UUSED TO FEFLD AND WATER PLANTS, IN CLASS 2]
(U.S. CLS. 2,13, 23, 20, 30, 33, 30 AND 50).

FIRST USE 12-31-2000; IN COMMERCE 12-31-2000.

FOR: SPHAGNUM PEAT MOSS, IN CLASS 31 (US.
CLS. 1 AND 46).

FIRST USE 1-0-200{; IN COMMERCE 1-0-2001.

OWNER CF U158, REG, NOS. 668,868, 2.618.699 AND
OTHERS.

THE MARK CONSISTS OF THE WORD "MIRA-
CLE-GRO" IN A BULLSEYE LOGO WITH A LEAF
DOTTING THE "I" IN "MIRACLE-GRQ" AND A
RING IN THE BULLSEYE.

SER. NO. 76-496,438, FILED 3-1-2003.

EDWARD NELSON. EXAMINING ATTORNEY



Int. Cl.: 21

Prior U.S, Cls.: 2, 13, 23, 29, 30, 33, 40, and 50
Reg. No, 2,856,922
United States Patent and Trademark Office  Registered June 22, 2004

TRADEMARK
PRINCIPAL REGISTER

MIRACLE-GRO

OMS INVESTMENTS. INC. (DELAWARE COR- OWNER OF U.S. REG. NOS. 668868 2.618.699.
FORATION) AND OTHERS.

100 WILSHIRE BOULEVARD

SANTA MONICA, CA 90401

FOR: FLOWER POTS AND PLANTERS. IN CLASS
21 (LS. CLS. 2, 13,23, 29, 30, 33, 40 AND 30).

FIRST USE 1-15-2004; IN COMMERCE 1-135-2004. EDWARD NELSON. EXAMINING ATTORNEY

SN 78-201,924, FILED 1-10-2003,



Int. Cl.: 21

Prior U.S. Cls.: 2, 13, 23, 29, 30, 33, 40, and 50
United States Patent and Trademark Office

Reg. No. 2,856,923
Registered June 22, 2004

TRADEMARK
PRINCIPAL REGISTER

OMS INVESTMENTS, INC. (DELAWARE COR-
PORATION)

100 WILSHIRE BOULEVARD
SANTA MONICA, CA 90401

FOR: FLOWER POTS AND PLANTERS, IN CLASS
2H{U8 CLS. 2,13, 23,20, 30. 33. 40 AND 20},

FIRST USE 1-15-2004; IN COMMERCE 1-15-2004

OWNER OF US REG. NOS. 668868, 2618.609.
AND OTHERS.

THE MARK CONSISTS OF THE WORDS "MIRA-
CLE-GRO" IN A BULLS.EYE LOGO. A STYLIZED
LEAF FORMS THE DOT IN THE LETTER “I".

SN 78-201.990, FILED 1-10-2003.

EDWARD WNELSON. EXAMIRING ATTORNEY



Int, Cls.: 21 and 31

Prior U.S. Cls.: 1, 2, 13, 23, 29, 30, 33, 40, 46, and 50
United States Patent and Trademark Office

Reg. No. 2,856,924
Registered Juns 22, 2004

TRADEMARK
PRINCIPAL REGISTER

OMS INVESTMENTS. INC. (DELAWARE COR-
PORATION)

100 WILSHIRE BOULEVARD

SANTA MONICA. CA 90401

FOR: WATERING CANS, IN ('LASS 21 (U.8. CLS.
213,23, 20, 30, 33, 40 AND 30,

FIRST USE 3-31-200%; IN COMMERCE 3-31-2003.

FOR: FLOWER: VEGETABLE AND PLANT
SEEDS. IV CLASS 31 (U.S. CLS. | AND 44),

FIRST USE 12-31-2003: IN COMMERCE 12-31-2003,

OWNER OF U.S. REG. NOS. 668,868, 2,618,699,
AND CTHERS.

THE MARK CONSISTS OF THE WORDS "MIRA-
CLE-GRC" IN A BULLS“EYE LOGO. A STYLIZED
LEAF FORMS THE DOT IN THE LETTER "1".

SN 78-202.294, FILED 1-11-2009.

EDWARD NELSON, EXAMINING ATTORNEY



Int. Cls.: 1 and 16

Prior U.S. Cls.: 1, 2, 5, 6, 10, 22, 23, 26, 29, 37, 38, 46

and 50

United States Patent and Trademark Office

Reg. No. 2,870,768
Registered Aug. 10, 2004

TRADEMARK
PRINCIPAL REGISTER

HAVE YOU USED MIRACLE-GRO LATELY?

OMS INVESTMENTS, INC. (DELAWARE COR-
PORATICN)
'O DELAWARE CORPORATE MANAGEMENT

1105 NORTH MARKET STREET
WILMINGTON, DE 19893

FOR: LAWN AND GARDEN FERTILIZER FOR
DOMESTIC USE; PLANT FOOD; FERTILIZER IN
THE FORM QF SPIKES FOR HOUSEPLANTS, OUT.
DOOR PLANTS, TREES, AND SHRUBBERY FOR
DOMESTIC USE; PEAT FERTILIZER: COMPOSTS;
HUMUS; LOAM; MANURE; POTTING SOL., SOIL
CONDITIONERS. SOIL AMENDMENTS, GROWING
MEDIA FOR PLANTS, ALL FOR DOMESTIC USE,
N CLASS 1 (U8 CLS. L 3,8, 10, 26 AND 36).

FIRST USE 2-1-2002: IN COMMERCE 2-1-2002.

FOR: BROCHURES ABOUT SUBJECTS OF LAWN
CARE AND LANDSCAPE GARDENING AND THE
USE OF PRODUCTS RELATING TO LAWN CARE
AND LANDSCAPE GARDENING, INCLUDING
FERTILIZERS, HERBICIDES, FUNGICIDES, INSEC-
TICIDES, GRASS SEED, FLOWER SEEDS, GARDEN
SEEDS, PLANT FOOD, POTTING SOIL, SOIL CON-
DITIONERS AND AMENDMENTS, GROUND COV-
ER. AND LAWN AND GARDEN EQUIPMENT AND
ADVICES AND INFORMATION RELATED TO
FLOWERS AND THEIR CARE, IN CLASS 16 (US.
CLS. 2, 5, 22, 23, 29, 37, 38 AND 30).

FIRST USE 4.1.2002; IN COMMERCE 4-1-2002.
SER. NO. 75-982,919. FILED 11-29-2001.
TONI HICKEY, EXAMINING ATTORNEY



Int. Cl.: 31
Prior U.S. Cls.: 1 and 46

United States Patent and Trademark Office

Reg. No. 2,900,658
Registered Nor. 2, 2004

TRADEMARK
PRINCIPAL REGISTER

OMS INVESTMENTS, INC. (DELAWARE COR-
PORATION)
1025) CONSTELLATION PLACE, SUITE 2800

LOS ANGELES, CA 90067

FOR: LIVING HOUSE PLANTS, IN CLASS 31 (U.5.
CLS. 1 AND 46).

FIRST USE 3-6-2003; IN COMMERCE 53-0-2003.

OWNER OF US. REG. NO§, 2,525.828, 2,618.694,
AND OTHERS.

NO CLAIM 15 MADE TO THE EXCLUSIVE
RIGHT TO USE "SELECT PLANTS", APART FROM
THE MARK AS SHOWN,

THE MARK. CONBISTS OF THE WORDS "MIRA-
CLE-GRO" WITH AN ARBITRARY DESIGN IN
GREEN APPEARING OVER TEE LETTER "I'" 8U-
PERIMPOSED ON A CIRCLE WITHE A YELLOW
BORDER, "SELECT PLANTS" APPEARING ON A
PURPLE RIBBON WITH REPRESENTATION OF A
FLOWERS IIN RED, PINK, PURPLE AND A RED
TOMATO, ALL APPEARING ON A GREEN AND
YELLOW BACKGROUND.

SN 78-179.743, FILED 10-29-2002,

VIVIAN MICZNIK FIRST. EXAMINING ATTOR-
NEY



Int, CL: 31
Prior U.S., Cls.: 1 and 46

United States Patent and Trademark Office

Reg. No. 2,906,855
Registered Nov, 30, 2004

TRADEMARK
PRINCIPAL REGISTER

OMS INVESTMENTS. INC. (DELAWARE COR-
PORATION)
10250 CONSTELLATION BOULEVARD, SUITE 2800

LCS ANGELES, CA 90087

FOR: LIVE PLANTS, IN CLASS 31 (U8, CLS. ]
AND 48).

FIRST USE 3-5-2001; IN COMMERCE 3-5-2001.

OWNER OF U.5. REG. NOS. 868868, 1,051,605,
AND 1,223,038

THE MARK. CONSISTS OF THE WORDS MIRA-
CLE-GRC IN A BULLS-EYE LOGO WITH A LEAF
DOTTING THELETTER "I" A RING IN'THE BULLS-
EYE.

SER NO. 78.349,217, FILED 1-8-2004.

ZACHARY BELLO, EXAMINING ATTORNEY



Int, Cl.: 31
Prior U.S. Cls.: 1 and 46

United States Patent and Trademark Office

Reg. No. 2,906,856
Registered Nov. 30, 2004

TRADEMARK
PRINCIPAL REGISTER

OMS INVESTMENTS, INC. (DELAWARE COR-
PORATION)
10250 CONSTELLATION BOULEVARD

SUITE 2800
1OS ANGELES, CA %0067

FOR: LIVE PLANTS, IN CLASS 21 (US. CLS. |
AND 46).

FIRST USE 3-3-2001; IN COMMERCE 3-3.2003.

THE COLOR(S)} THE WORDS MIRACLE-GRO IN
A BULLS-EYE LOGO WITH A GREEN LEAF DOT-
TING THE "I' AND A YELLOW RING IN THE
BULLS-EYE IS/ARE CLAIMED AS A DISTINCTIVE
FEATURE OF THE MARK.

SER. NO. 78-348,226, FILED 1-8-2004.

ZACHARY BELLO, [NAMINING ATTORNEY



Int, Cl: 1
Prior US., Cls.: 1, 5, 6, 10, 26 and 46

United States Patent and Trademark Office

Reg. No. 2,935,663
Registered Mar. 29, 2005

TRADEMARK
PRINCIPAL REGISTER

OMS INVESTMENTS, INC. (DELAWARE COR-
PCRATION) )

1103 NORTH MARKET STREET
WILMINGTON, DE 1959%

FOR: POTTING SOIL, GROWING MEDIA FOR
PLANTS, IN CLASS 1 (U8 CLS. 1. 5,6, 10.26 AND 46),

FIRST USE 12.15-2000; IN COMMERCE 12.15-2000.

OWNER OF US. REG. NOS, 1.051,603, 2.333. 45
AND OTHERS.

NGO CLAIM IS MADE TO THE EXCLUSIVE
RIGHT TO USE POTTING MIX CONTAINS. APART
FROM THE MARK AS SHOWN.

THE MARK CONSISTS OF THE WORDS MIRA-
CLE-GRO MOISTURE CONTROL WITH AN ARBI-
TRARY DESIGN ON A LABEL.

SEC. 2(F) AS TO MOISTURE CONTROL.

SER. NO. 75-981,470. FILED 10-18-2000.

DORITT L. CARROLL, EXAMINING ATTORNEY



Int. Cls.: 9 and 21

Prior U.S. Cls.: 2, 13, 21, 23, 26, 29, 30, 33, 36, 38, 40,

and 50

United States Patent and Trademark Office

Reg. No. 2,996,098
Registered Sep. 13, 2005

TRADEMARK
PRINCIPAL REGISTER

OMS INVESTMENTS, INC. (DELAWARE COR-

PORATION)
10250 CONSTELLATION BLVD., SUITE 2800
LOS ANGELES, CA 50067

FOR: PROTECTIVE WORK GLOVES. IN CLASS 9
(U.S. CLS. 21, 23, 26, 36 AND 38).

FIRST USE 3-31-2005; IN COMMERCE 3-31-2005.
FOR: GARDENING GLOVES AND GARDENING

GLOVES FOR HANDLING CHEMICALS, IN CLASS
21 (US. CLS. 2,13, 23, 29, 30, 33. 90 AND 50).

FIRST USE 3-31-2005; IN COMMERCE 3-31-2005,

OWNER OF US. REG. NOS. 1,223,038, 2,820,953,
AND OTHERS.

THE MARK CONSISTS OF THE WORDS MIRA-
CLE-GRO IN SPECIAL FORM WITHIN A CIRCLE
AND AN ARBITRARY LOGO,

SN 78-164,646, FILED 8.5.2004,

JOHN HWANG, EXAMINING ATTORNEY



Int. Clis.: 9 and 21

Prior U.S. Cls.: 2, 13, 21, 23, 26, 29, 30, 33, 36, 38, 40,

and 50

United States Patent and Trademark Office

Reg. No. 3,074,660
Registered Mar, 28, 2006

TRADEMARK
PRINCIPAL REGISTER

MIRACLE-GRO

OMS INVESTMENTS, INC. (DELAWARE COR-
PORATION)
10250 CONSTELLATION BLVD., SUITE 2800

LOS ANGELES, CA 50067

FOR: PROTECTIVE WORX GLOVES, IN CLASS S
{U.8, CLS. 21, 23, 26, 36 AND 38),

FIRST USE 2.31-2005; IN COMMERCE 3-31-2005.
FOR: GARDENING GLGOVES AND GARDENING

GLOVES FOR HANDLING CHEMICALS, IN CLASS
21 (U8, CLS, 2, 13,23, 29, 30. 33. 40 AND 30),

FIRST USE 3-31-2005; IN COMMERCE 3-31-2005.

THE MARK CONSISTS OF STANDARD CHAR-
ACTERS WITHOUT CLAIM TO ANY PARTICULAR
FONT, STYLE, SEZE, OR COLOR.

OWNER OF US. REG. NOS. 1,223,038, 2.820.953.
AND OTHERS,

SN 78.464.648, FILED 8-9-2004.

JOHN HWANG. EXAMINING ATTORNEY



Int. CL: 1
Prior U.S. Cls.: 1, 5, 6, 10, 26 and 46

United States Patent and Trademark Office

Reg. No. 3,156,217
Registered Oct. 17, 2006

TRADEMARK
PRINCIPAL REGISTER

OMS INVESTMENTS, INC. (DELAWARE COR-
PORATION)

10250 CONSTELLATION BLVD., SUITE 2800
108 ANGELES, CA 90067

FOR: GARDEN SOIL, PLANTING SOLL, SOIL
CONTAINING ADDITIVES, CHEMICAL S0OIL CON-
DITIONERS. SOIL CONDITIONERS FOR AGRI-
CULTURAL, DOMESTIC OR HORTICULTURAL
USE AND FERTILIZERS FOR SOIL AND POTTING
SOIL, TN CLASS 1 (U8, CLS. 1, 5, 6. 10, 26 AND 46).

FIRST USE 1-1-2003; IN COMMERCE 1-1-2005,

OWNER OF U.8, REG, NOS, 685.868, 2,822,655 AND
OTHERS.

NO CLAIM IS MADE TO THE EXCLUSIVE
RIGHT TOQ USE GARDEN SCIL; ROSES; BONE
MEAL ADDED TO GROW BIG BEAUTIFUL
BLOOMS, AND TIERRA PARA EL JARDIN, APART
FROM THE MARK AS SHOWN.

THE PERSON PORTRAYED IN THE MARK
IDENTIFIES A LIVING INDIVIDUAL WHOSE CON-
SENT IS OF RECORD.

THE COLOQR(S) RED. PINK. YELLOW, GREEN,
BLACK AND WHITE ISARE CLAIMED AS A
FEATURE OF THE MARK.

GardenSoil: *

[g TP YA

i
sicly L
3

_Q__G_Le\-nSm -

L S—.

THE COLOR YELLOW APPEARS O THE BOT-
TOM TWO THIRDS OF THE PACKAGE. THE
BLACK BULLET LOGO WITH A THIN WHITE
CIRCLE WITHIN AND THE WORDS MIRACLE-
GRO UNITE THE PINK AND YELLOW PACKA-
GING. IN THE CENTER OF THE TRADEMARK
APPEARS APICTURE OF A WOMAN GARDENING
AMONG A BED OF RED AND PINK ROSES. THE
PLANT PORTION CF THE ROBES ARE GREEN,
THE ROSEBED IS BORDERED BY A WHITE
FENCT. THE WOMAN IS WEARING A BEIGE
HAT. THE WORD ROSES APPEARS IN WRITE ON
A PINK BANNER AND THE WORDS GARDEN
SOIL IN BLACK WITH A GREEN LEAF DOTTING
THE " IN SCIL.

THE MARKX CONSISTS OF THE TRADEMARK
MIRACLE-GRO ON A CIRCULAR LOGO, WITH
THE WORDS GARDEN S0IL, ROSES, AND THE
WORDS BONE MEAL ADDED TO GROW BIG,
BEAUTIFUL BLOOMS! ON A PACKAGE WITH A
FIGURE OF A PERSON IN A GARDEN.

THE ENGLISH TRANSLATION OF "TIERRA
PARA EL JARDIN" 1S GARDEN SCIL.

SER, NO. 78-478.913, FILED 9.3.2004.

WILLIAM P. SHANAHAN. EXAMINING ATTOR-
NEY



Int. Cl: 1
Prior U.S. Cls.: 1, 5, 6, 10, 26 and 46

Reg. No. 3,180,531
United States Patent and Trademark Office  Registered Dec, 5, 2006
TRADEMARK
PRINCIPAL REGISTER

OMS INVESTMENTS. INC. (DELAWARE COR-
PORATION)

10250 CONSTELLATION BLVD., SUITE 2800
LOS ANGELES, CA 90067

FOR: FERTILIZERS FOR DOMESTIC USE, POT-
TING SOIL. BLOOD MEAL, AND BONE MEAL, IN
CLASS 1 (U.S. CLS. 1. 5, 6, 10, 26 AND 463

FIRST USE 3-31-2003; IN COMMERCE 3.31-2003.

OWNER OF US, REG. NOS. 1.223,038. 2.978.064
AND OTHERS,

NO CLAIM I§ MADE TO THE EXCLUSIVE
RIGHT TO USE "ORGANIC", APART FROM THE
MARK AS SHOWN,

SER. NC. 78-782.528. FILED 12-20-2005,

JAMES GRIFFIN, EXAMINING ATTORNEY



Int, Cl: 1
Prior U.S, Cls.: 1, 5, 6, 10, 26 and 46

United States Patent and Trademark Office

Reg. No. 3,182,529
Registered Dec. 12, 2006

TRADEMARK
PRINCIPAL REGISTER

OMS INVESTMENTS, INC. (DELAWARE COR-
PORATION)

10250 CONSTELLATION BLVD., SUITE 2800

LOS ANGELES, CA 90067

FOR: GARDEN SOIL. PLANTING SOIL, SOIL
CONTAINING ADDITIVES, SOIL CONDITIONERS
FOR AGRICULTURAL, DOMESTIC OR HORTI-
CULTURAL USE AND FERTILIZERS FOR SOIL
AND POTTING SOIL, IN CLASS 1 (U.5. CLS. 1. 5. 6,
10, 26 AND 46).

FIRST USE 212005 TN COMMERCE 2-1-2C05.

OWNER OF U.5. REG. NOS. 688.868, 2.822, 835 AND
OTHERS,

NO CLAIM IS MADLE TO THE EXCLUSIVE
RIGHT TO USE GARDEN SOIL: TREES & SHRURS;
GROWS BIG BFAUTIFUL TREES & SHRUBS
GUARANTEED. AND TIERRA PARA EL JARDIN.
APART FROM THE MARK AS SHOWN,

THE LIXENESS IN THE MARK IDENTIFIES
LYNN GRACE A LIVING INDIVIDUAL WHOSE
CONSENT IS OF RECORD

THE COLORS BLUE. GREEN. RED. YELLOW,
WHITE, BLACK, PINK AND BROWN ARE
CLAIMED AS A FEATURE OF THE MARK.

THE TOP ONE-THIRD OF THE BAG APPEARING
ABOVE AND ADIACENT TO THE TRADEMARK

v GardenSoil .
i e M ALy

lp Bdnsl il
. Yot-E

b -

"MIRACLE-GRO" IS IN BLUE, THE WORDING
"GROWS BIG BEAUTIFUL TREES & SHRUBS
GUARANTEED" APPEARS IN YELLOW UPCON A
RED RECTANGULAR BACKGROUND AND YEL-
LOW OUTER EDGES, THE TRADEMARK "MIRA-
CLE-GRO" APPEARS IN WHITE UPON A BLACK
CIRCLE WITH A YELLOW OUTER EDGE AND THE
COLOR WHITE EMANATES FROM THE BLACK
OUTER EDGE OF THE CIRCLES. THE WCORDING
"GARDEN SOIL" IS IN BLACK WITH A WHITE
BACKGROUND. THE WORDING "TREES &
SHRUBS" ARE IN WHITE UPON A BLUE BACK-
GROUND, THE WORDING "TIERRA PARA EL
JARDIN" 1S IN RED. THE LEAF APPEARING
ABOVE THE LETTER "I" IN "SQIL" IS GREEN
AND WHITE. THE PREDOMINANT COLOR IN
THE BACKGROUND OF THE LOWER PART OF
THE DRAWING BELOW THE BLUEISIN YELLOW
AND THE PARTIAL CIRCLE RUNNING
THRQUGH "MIRACLE-GRO" ON TOF OF THE
DRAWING AND BELOW THE WOMAN GARDEN-
INGISIN GREEN, THE FLOWERS SURROUNDING
THE WOMAN GARDENING ARE IN THE COLORS
YELLOW, PINK, RED. GREEN, WHITE AND OR-
ANGE, THE WOMAN GARDENER IS WEARING A
YELLOW HAT. WHITE DRESS, AND HAS A
BROWN FACE, THE EDGE OF THE DRAWING
ON THE LEFT AND RIGHT SIDES IS IN BLUE AND
THE IRREGULARLY SHAPED LINES APPEARING
BELOW THE WORDING "GARDEN SCH" AND
"FLOWERS & VEGETABLES" ARE IN GREEN.



THE ENGLISH TRANSLATION OF "TIERRA SER. NO, 78478917, FILED 9-3-2004.
PARA EL JARDIN" IS GARDEN SOIL.

EDWARD NELSON, EXAMINING ATTORNEY



Int, Cl:: 1
Prior US. Cls.: 1, 5, 6, 10, 26 and 46

United States Patent and Trademark Office

Reg. No. 3,190,987
Registered Jan, 2, 2007

TRADEMARK
PRINCIPAL REGISTER

OMS INVESTMENTS, INC. (DELAWARE COR-
PORATION)

10256 CONSTELLATION BLVID., SUITE 2800

LOS ANGELES, CA 90067

FOR: GARDEN 50IL, PLANTING B30IL, SOIL
CONTAINING ADDITIVES, SQIL CONDITIONERS
FOR AGRICULTURAL, DOMESTIC OR HORTL
CULTURAL USE AND FERTILIZERS FOR SOIL
AND POTTING SOIL, IiN CLASS 1 (U5, CLS. 1,5, 6.
10, 26 AND 463,

FIRST USE 2-1-2005, IN COMMERCE 2-1-2005.

QWNER OF U5, REG. NOS. 685.868, 2.822.655 AND
OTHERS.

NO CLAIM IS MADE TO THE EXCLUSIVE
RIGHT TO USE GARDEN SOIL, FLOWERS &
VEGETABLES. TOPSOIL AND TIERRA PARA EL
JARDIN, APART FROM THE MARK AS SHOWN.

THE LIKENESS IN THE MARK IDENTIFIES
LYNN GRACE A LIVING INDIVIDUAL WHOSE
CONSENT IS OF RECORD.

THE COLORS GREEN, RED, YELLOW, WHITE,
BLACK. PINK, ORANGE AND BROWN ARD
CLAIMED AS A FEATURE OF THE MARK.

THE TOP ONE-THIRD OF THE BAG APPEARING
ABOVE AND ADJACENT TO THE TRADEMARK
MIRACLE-GRO IS IN GREEN, THE WORDING
GROWS PLANTS TWICE AS BIG AS TOPSOIL
APPEARS IN YELLOW UPON A RED RECTANGU-
LAR BACKGROUND AND YELLOW OUTER
EDGES. THE TRADEMARK MIRACLE-GRO AP-

e

PEARS IN WHITE UPON A BLACK CIRCLE WITH A
YELLOW OUTER CDGE AND THE COLOR WHITE
EMANATES FROM THE BLACK OUTER EDGE OF
THE CIRCLES, THE WORDING "GARDEN SOIL" 18
TN BLACK WITH A WRITE BACKGROUND, THE
WORDING "FLOWERS & VEGETABLES" ARE IN
WHITE UPON A GREEN BACKGROUND, THE
WORDING "TIERRA PARA EL JARDIN" IS IN
RED, THE LEAF APPEARING ABOVE THE LETTER
"' IN "SOIL" IS GREEN AND WHITE, THE PRE-
DOMINANT COLOR IN BACKGROUND OF THE
LOWER PART OF THE DRAWING BELOW THE
GREEN IS IN YELLOW AND THE PARTIAL CIR-
CLE RUNNING THROUGH MIRACLE-GRO ON
TOP CF THE DRAWING AND BELOW THE WO.
MAN GARDENING 1S IN PINK, THE PICKET
FENCE 1§ WHITE, THE FLOWERS DIRECTLY
BEHIND THE PICKET FENCE AND THE WOMAN
GARDERING ARE IN THE COLORS YELLOW,
PINK. RED. GREEN, WHITE AND ORANGE, THE
WOMAN GARDENER IS WEARING A BROWN
HAT. BLUE SHIRT, WHITE PANTS, RED SHOES
AND HAS BROWN ARMS, THE EDGE OF THE
DRAWING ON THE LEFT AND RIGHT SIDES IS IN
GREEN AS ARE THE IRREGULARLY SHAPED
LINES APPEARING BELOW THE WORDING "GAR-
DEN SCIL" AND "FLOWERS AND VEGATABLES",

THE ENGLISH TRANSLATION OF "TIERRA
PARA EL JARDIK" IS GARDEN SQIL.

SEC. AF) AS TO "GROWS PLANTS TWICE AS
BIG."

$ER. NO. 78-478.903, FILED 9-3.2004,
EDWARD NELSON, EXAMINING ATTORNEY



SER. NO. 78-478.903. FILED $-3-2004.
EDWARD NELSON, EXAMINING ATTORNEY



Int. Cl: 1
Prior U.S. Cls.: 1, 5, 6, 10, 26, and 46

United States Patent and Trademark Office

Reg. No. 3,233,837
Registered Apr. 24, 2007

TRADEMARK
PRINCIPAL REGISTER

OMS INVESTMENTS, INC. (DELAWARE COR-
PORATION)

10250 CONSTELLATION BLVD, SUITE 2800

1.OS ANGELES, CA 900676228

FOR: CHARCOAL FOR HORTICULTURAL FUR-
POSES AND FOR USE AS A SCIL CONDITIONER,;
PERLITE FOR HORTICULTURAL PURPOSES AND
FOR USE AS A SOIL CONDITIONER, . IN CLASS t
(U.8. CLS. 1. 5. 6, 10, 26 AND 46).

FIRST USE 12-0-2000: IN COMMERCE 12-0-2000.

OWNER OF US, REG. NOS. 668868 2,618,699,
AND OTHERS.

THE MARE CONSISTS OF THE WORD "MIRA-
CLE-GRO" ¥ A BULLSEYE LOGO WITH A GREEN
LEAF DOTTING THE "I" IN "MIRACLE-GRO" AND
A YELLOW RING IN THE BULLSEYE.

SN 76-496,457. FILED 3-4-2003.

EDWARD NELSON. EXAMINING ATTORNEY



Imt. Cl: 7

i S, Cls: 13, 19, 21, 23, 31, 34 and 35
Prior US. Cls.: 13, 19, 21, 23, 31, 34 an Reg, No, 3,456,832
United States Patent and Trademark Office  Registered July 1, 2008

TRADEMARK
PRINCIPAL REGISTER

MIRACLE-GRO

OMS INVESTMENTS. INC. (DELAWARE COR- THE MARK CONSISTS OF STANDARD CHAR-
PORATION) ACTERS WITHOUT CLAIM TO ANY PARTICULAR

10250 CONSTELLATION BLVD., SUITE 2800 FONT. STYLE, SIZE, OR COLOR.
LOS ANGELES, CA $0067

FOR: COMPOSTER MACHINES AND COMPO-
NENTS THEREOF FOR RECYCLING SOLID
WASTE, IN CLASS 7 (US. CLS. 13,15, 21, 23, 31. 4 SER. NQ. 77:215.022, FILED 6-25-2007,

AND 33).
FIRST USE 3-12-2007; IN COMMERCE 3-12-2007.

OWNER OF U.S. REG. NO. 2,758,533,

ODESSA BIBBINS, EXAMINING ATTORNEY



Int, Cl.: 31
Prior U.S. Cls.: 1 and 46

or S Reg. No. 3,498,947
United States Patent and Trademark Office  Registered Sep. 9, 2008

TRADEMARK
PRINCIPAL REGISTER

GARDEN-GRO

OMS INVESTMENTS. INC. (DELAWARE COR- THE MARK CONSISTS OF STANDARD CHAR-
PORATION) ACTERS WITHOUT CLAIM TO ANY PARTICULAR

10250 CONSTELLATION BLVD.. SUITE 2800 FONT. STYLE, SIZE, OR COLOR,

LOS ANGELES, Ca 90067

. 112 .
FOR: MULCH. IN CLASS 31 (US. CLS. 1 AKD 46),  SER- NO. 77:394,176, FILED 2-11-2008

FIRST USE 2.9.2008; IN COMMERCE 2.9-2008. STEVEN JACKSON. EXAMINING ATTORNEY



Int. Cl.: 44
Prior U.S. Cls.: 100 and 101

United States Patent and Trademark Office

Reg. No. 3,552,933
Registered Dec. 30, 2008

SERVICE MARK
PRINCIPAL REGISTER

[T'S GRO TIME

OMS INVESTMENTS, INC. (DELAWARE COR-
PORATION)

10250 CONSTELLATION BLVD.. SUITE 2800

L.OS ANGELES, CA %0067

FOR: PROVIDING ADVICE AND INFORMATION
O THE SUBJECTS OF GARDENING AND LAWN
CARE AND THE USE OF PRODUCTS RELATING
TO GARDENING AND LAWN CARE NAMELY,
PLANT FOODS, FERTILIZERS, PESTICIDES, HER-
BICIDES, GRASS SEED, POTTING MIXES, SOIL,
SOIL CONDITIONERS AND AMENDMENTS, MUL-
CHES, AND LAWN AND GARDEN EQUIPMENT;
PROVIDING ADVICE AND INFORMATION ON
THE SURBJECTS OF GARDENING AND LAWN
CARE AND THE USE OF PRODUCTS RELATING
TO GARDENING AND LAWN CARE. NAMELY.
PLANT FODDS. FERTILIZERS, PESTICIDES, HER-
RICIDES, GRASS SEED, POTTING MIXES, SOIL,
SOIL CONDITIONERS AND AMENDMENTS, MUL-
CHES. AND LAWN AND GARDEN EQUIPMENT
VIA THE INTERNET; PROVIDING IN-STORE CON-
SULTING SERVICES ON THE SUBIECTS OF GAR-

DENING AND LAWN CARE AND THE USE OF
RELATED PRODUCTS, NAMELY, PLANT FOODS.
FERTILIZERS, PESTICIDES, (GRASS SEED, POT.
TING MIXES, SOIL, SOIL CONDITIONERS AND
AMENDMENTS, MULCHES, AND LAWN AND
GARDEN EQUIPMENT, LAWN, TREE, AND
SHRUR CARE SERVICES; LANDSCAPE GARDEN-
ING SERVICES; CONSULTING SERVICES IN THE
FIELD OF LAWN, TREE, AND SHRUB CARE AND
LANDSCAPE GARDENING, IN CLASS 44 (UL5. CLS,
100 AND 101).

FIRST USE 2.0-2008; IN COMMERCE 2-0-2008.

THE MARK CONSISTS OF STANDARD CHAR-
ACTERS WITHOUT CLAIM TO ANY PARTICULAR
FONT. STYLE, SIZE, OR COLOR.

SER. NO. 77-341.566, FILED 11-30-2047.

THOMAS MANOR. EXAMINING ATTORNEY
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Thank you for your request, Here are the latest results from the TARR web server.

This page was generated by the TARR system on 2009-06-10 12:51:29 ET

Serial Number: 76653762 Assignment Information Trademark Document Retrieval

Registration Number: (NOT AVAILABLE)

GARDEN GRO

(words only): GARDEN GRO

Mark

Standard Character claim: Yes

Current Status: A request for the (hird extension of time Lo file a statement of use has been granted.
Date of Status: 2009-04-29

Filing Date: 2006-01-19

The Notice of Allowance Date is: 2007-11-20

Transformed into a National Application: No

Registration Date: (DATE NOT AVAILABLE)

Register: Principal

Law Office Assigned: LAW OFFICE 103

Attorney Assigned:
MORENOQ PAUL A

Current Location: 700 -Intent To Use Section

Date In Location: 2007-11-20

LAST APPLICANT(S)YOWNER(S) OF RECORD
1. OMS INVESTMENTS, INC.

Address;

OMS INVESTMENTS, INC.

10250 Constellation Blvd., Suite 2800
Los Angeles, CA 90067

http://tarr.uspto.govitary Tregser=serial &entry=76653762 6/10/2009



Latest Status Info Page 2 0f 3

United States
Legal Entity Type: Corporation
State or Country of Incorporation: Delaware

GOODS AND/OR SERVICES
International Class: 00]
Class Status: Active
fertilizers
Basis: (D)

First Use Date: (DATE NOT AVATLABLE)
First Use in Commerce Date: (DATE NOT AVAILABLE)

ADDITIONAL INFORMATION

Disclaimer: "GARDEN"

MADRID PROTOCOL INFORMATION

(NOT AVAILABLE)

PROSECUTION HISTORY

NOTE: To view any document referenced below, click on the link fo ""Trademark Document
Retrieval'’ shown near the top of this page.

2005-04-29 - Extension 3 granted
2009-04-29 - Exlension 3 filed
2009-04-29 - TEAS Extension Received
2008-10-10 - Extension 2 granted
2008-10-10 - Extension 2 filed
2008-10-10 - TEAS Extension Received
2008-05-09 - Extension ] granted
2008-05-09 - Extension | hiled
2008-05-09 - TEAS Extension Received
2007-11-20 - Noa Mailed - SOU Required From Applicant
2007-08-28 - Published for opposition

2007-08-08 - Notice of publication

hitp://tarr.uspto. gov/lamre oser=serial&entry=76653762 6/10/2006



Latest Starus Info

2007-05-21 - Law Office Publication Review Completed

2007-05-18 - Approved for Pub - Principal Register (Initial exam)

2007-01-24 - Assigned To Examiner

2007-01-24 - Amendment From Applicant Entered
2006-12-26 - Comnmunication received from applicant
2007-01-24 - Assigned To LIE

2006-12-26 - PAPER RECEIVED

2006-06-27 - Atterney Revoked And/Or Appointed
2006-06-27 - TEAS Revoke/Appoint Altorney Received
2006-06-26 - Non-final action mailed

2006-06-23 - Non-Final Action Written

2006-06-23 - Assigned To Examiner

2006-02-04 - Application Filing Receipt Mailed

2006-01-31 - New Application Entered In Tram

ATTORNEY/CORRESPONDENT INFORMATION

Attorney of Record
Susan E. Hollander, Esq.

Correspondent

Susan E. Hollander, Esq..
Manatt, Phelps & Phillips, LLP
1001 Page Mill Road, Bldg. 2
Palo Alio CA 94304

Phone Number: 650-812-1300
Fax Number: 650-213-0260

hitp:/ftarruspto.govitarr Tregser=seriai&entry=76053762

Page3ol3

6/10/2009
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Thank vou for your request. Here are the latest results from the TARR web server,
This page was generated by the TARR system on 2009-06-10 12:51:50 ET

Serial Nurnber: 77341556 Assignment Information Trademark Docoment Retrieval

Registration Number: (NOT AVAILABLE)

IT'S GRO TIME

{words only): IT'S GRO TIME

Standard Character claim: Yes

Current Status: A request for the first extension of time to file a statement of use has been granted.
Date of Status: 2008-12-03

Filing Date: 2007-11-30

The Notice of Allowance Date is: 2008-07-08

Transformed into a National Application: No

Registration Date: (DATE NOT AVAILABLE)

Register: Principal

Law Office Assigned: LAW OFFICE 110

Attorney Assigned:
MANOR THOMAS M

Current Location: 700 -Intent To Use Section

Date In Location: 2008-07-08

LAST APPLICANT{SYOWNER(S) OF RECORD
|, OMS Investmenls, Inc.

Address:

OMS Investments, Inc.

10250 Consteliation Blvd., Suite 2800
Los Angeles, CA 90067

http//tarr.uspio. gov/arr Trepser=serial&entry=77341556 6/10/2009
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United States
Legal Entity Type: Corporation
State or Country of Incorporation: Delaware

GOODS AND/OR SERVICES

International Class: 001

Class Status: Active
Fertilizers for domestic, agricultural and horticultural use; soil amendments, soil conditieners, and soil

improving agents for domestic, agricultural and horticaliural use; plant food; potting soil; planting soil;
growing media for plants; humus; manure; peal; compost; and ioam

Basis: I{H)
First Use Date: (DATE NOT AVAILABLE)
First Use in Commerce Date: (DATE NOT AVAILABLE)

ADDITIONAL INFORMATION

(NOT AVAILABLE)

MADRID PROTOCOL INFORMATION

(NOT AVAILABLE)

PROSECUTION HISTORY

NOTE: To view any document referenced below, click on the link to "Trademark Document
Retrieval" shown near the top of this page.

2008-12-03 - Extension 1 granted
.2008~12~03 - Extension | filed
2008-12-03 - TEAS Exiension Received
2008-07-08 - Noa Mailed - SOU Required From Applicant
2008-04-15 - Published [or opposition
2008-03-26 - Notice of publication
2008-03-11 - Law Office Publication Review Completed
2008-03-11 - Assigned To LIE
2068-02-]5 - Approved for Pub - Principai‘Register (Initial exam)
2008-02-11 - Assigned To Examiner

2007-12-06 - Notice Of Pseudo Mark Mailed

hitp:/frarr.uspto.govilarefre gser=serial&entry=77341556 6/10/2009
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2007-12-05 - New Application Entered In Tram

ATTORNEY/CORRESPONDENT INFORMATION

Attorney of Record
Susan E. Hollander, esq.

Correspondent

SUSAN E. HOLLANDER, ESQ.
MANATT, PHELPS & PHILLIPS, LLP
1001 PAGE MILL RD BLDG 2

PALO ALTO, CA 94304-1008

Phone Number: 650-8:2-1300

Fax Number: 630-213-0260

hitp://larr.uspto. govian regser=serial&entry=7734 1556 6/10/2009



Latest Status Info Page 1 of 3
Thank you for your request. Here are the latest results from the TARR web server.

This page was generated by the TARR system on 2009-06-10 12:52:06 ET

Serial Number: 77341562 Assignment Information Trademark Document Retrigval

Registration Number: (NOT AVAILABLE)

IT'S GRO TIME

{words only): IT'S GRO TIME

Standard Character claim: Yes

Current Status: A fcquest for the first extension of time to file a statement of use has been granted.
Date of Status: 2008-12-03

Filing Date: 2007-11-30

The Notice of Allowance Date is; 2008-07-08

Transformed into a National Application: No

Registration Date: (DATE NOT AVALLABLE)

Register: Principal

Law Office Assigned: LAW OFFICE 110

Attorney Assigned:
MANOR THOMAS M

Current Location: 700 -Intent T Use Section

Date In Location: 2008-07-08

LAST APPLICANT(SYOWNER(S) OF RECORD
1. OMS Investments, Inc.

Address:

OMS Tnvestments, Inc.

10250 Constellation Bivd., Sutte 2800
Los Angeles, CA 90067

hifre/arr.usoto.eov/tarr regser=serinl &entry=7734 562 &/10/2009
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United States
Legal Entity Type: Corporation
State or Country of Incorporation: Delaware

GOODS AND/OR SERVICES

International Class: 03]

Class Status: Active
Grass seed; grass products, namely, grass sod and grass plugs; top soil; mulch; raw bark; peat moss;
combination of grass seed, fertilizer and mulch for the purpose of lawn repair; soil containing {ertilizer;

live planis

Basis: 1{b)

First Use Date: (DATE NOT AVAILABLE)

First Use in Commerce Date: (DATE NOT AVAIILABLE)

ADDITIONAL INFORMATION

(NOT AVAILABLE)

MADRID PROTOCOL INFORMATION

(NOT AVAILABLE)

PROSECUTION HISTORY

NOTE: To view any document referenced below, click on the link to "Trademark Document
Retrieval” shown near the top of this page.

2008-12-03 - Extension 1 granted

2008-12-03 - Extension | filed

2008-12-03 - TEAS Extension Received

2008-07-08 - Noa Mailed - SOU Required From Applicant
2008-04-15 - Published for opposition

2008-03-26 - Naotice of publication

2008-03-11 - Law Office Publication Review Completed
2008-03-11 - Assigned To LIE

2008-02-15 - Approved for Pub - Principal Register (Tnitial exam)
2008-02-11 - Assigned To Examiner

2007-12-06 - Notice Of Pseuda Mark Mailed

hip:/ftarr.nsplo.govitanTregser=serial &entry=7734 1562 6/10/2009
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2007-12-05 - New Application Entered In Tram

ATTORNEY/CORRESPONDENT INFORMATION

Attorney of Record
Susan E. Hollander, esq.

Correspondent

SUSAN E. HOLLANDER, ESQ.
MANATT, PHELPS & PHILLIPS, LLP
1001 PAGE MILL RD BLDG 2

PALO ALTQ, CA 94304-1008

Phone Number: 650-812-1300

Fax Number: 650-213-0260

hitp://tarr.uspto. goviarrfregser=serial &entry=77341562 6/10/2009
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Thank you for your request. Herc are the latest results from the TARR web server.

This page was generated by the TARR system on 2009-06-10 12:52:23 ET

Serial Number: 77406779 Assignment Information Trademark Document Retrigval
Registration Number: (NOT AVAILABLE}

Mark

PRO GRO

(words only): PRO GRO

Standard Character claim: Yes

Current Status: Opposition period completed, a Notice of Allowance has been issued.
Date of Status: 2009-04-07

Filing Date: 2008-02-26

The Notice of Allowance Date is: 2009-04-07

Transformed into a National Application: No

Registration Date: (DATE NOT AVAILABLE)

Register: Principal

Law Office Assigned: LAW OFFICE 107

Attorney Assigned:
JACKSON STEVEN W

Current Location: 700 -Intent To Use Section

Bate In Location; 2009-04-(7

LAST APPLICANT(S)/OWNER(S) OF RECORD
|, OMS Investments, inc.

Address:

OMS Investments, inc.

10230 Constellation Blvd., Suite 2800
Los Angeles, CA 90067

http:/Aarr.usplo.goviarr fregser=serial&entry=77406779 6/10/2009
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United States
Legal Entity Type; Corporation
State or Country of Incorporation: Delaware

GOODS AND/OR SERVICES

International Class: 001

Class Status: Active
Fertilizers for domestic, agricultural and horticultural use; soil amendments, soil conditioners, and $oi)

improving agents for domestic, agricultural and horticultural use; plant food; potting soil; planting soil;
growing media for plants; hwmus; manure; peat; compost; and loam

Bagis: 1(b)

First Use Date: (DATE NOT AVAILABLE)

First Use in Commerce Date: (DATE NOT AVAILABLE)

ADDITIONAL INFORMATION

(NOT AVAILABLE)

MADRID PROTOCOL INFORMATION

(NOT AVAILABLE)

PROSECUTION HISTORY

NOTE: To view any decument referenced below, click on the link to "Trademark Document
Retrieval” shown near the top of this page.

2009-04-07 - Noa Mailed - SOU Required From Applicant
2009-01-13 - Published for opposition

2008-12-24 - Notice of publication

2008-12-11 - Law Office Publication Review Completed
2008-12-11 - Assigned To LIE

2008-12-05 - Approved for Pub - Principal Register (Initial exam)
2008-11-25 - Teas/Email Correspondence Entered

2008-11-24 - Communication received from applicam
2008-11-24 - TEAS Response to Office Action Received
2008-05-22 - Notification Of Non-Final Action E-Mailed

2008-05-22 - Non-final action c-mailed

hilp:/ftarr.uspto.gov/larrregser=serial &entry=77406779 6/10/2009



Latest Status Info

2008-05-22 - Non-Fina!l Action Written
2008-05-20 - Assigned To Examiner

2008-03-04 - New Application Entered In Tram

ATTORNEY/CORRESPONDENT INFORMATION

Attorney of Record

Susan E. Hollander, Esg., Gail I. Nevius Abbas, Esq. and Christine M. Klenk, Fsq.

Correspondent

SUSAN E. HOLLANDER, ESQ., GAIL L. NEVIUS
MANATT, PHELPS & PHILLLIPS, LLP

1001 PAGE MILL RD BLDG 2

PALO ALTO, CA 94304-1008

Phone Number: 650-812-1300

Fax Number: 650-213-0260

htto://tarr.uspto.govitarr Tregser=serial &enry=77406779

Page 3of 3

6/10/2009



F.atest Statns Info

Thank you for your request. Here are the latest results from the TARR web server.

This page was generated by the TARR system on 2009-06-10 12:52:40 ET

Serial Number: 77421528 Assignment Information Trademark Document Retrieval

Registration Number: (NOT AVAILABLE)

Mark

MIRACLE-GRQ SELECT PLANTS

(words only): MIRACLE-GRO SELECT PLANTS

Standard Character claim: Yes

Current Status: Opposition period completed, a Notice of Allowance has been issued.

Date of Status: 2009-04-07

Filing Date; 2008-03-13

The Notice of Allowance Date is: 2009-04-07
Transformed into a National Application: No
Registration Date: (DATE NOT AVAILABLE)
Register: Principal

Law Office Assigned: LAW OFFICE 107

Attorney Assigned:
JACKSON STEVEN W

Current Location: 700 -Intent To Use Section

Date In Location: 2009-04-07

LAST APPLICANT(S)/OWNER(S) OF RECORD
1. OMS Investments, Inc.
Address:
OMS Investments, Inc.
10250 Constellation Blvd., Suite 2800
Los Angeles, CA 90067

htto:/Mtarr.uspto. gov/tarrfre gser=serial&entry=7742 1528

Page 1 of 3
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United States
Legal Entity Type: Corporation
State or Country of Incorporation: Delaware

GOODS AND/OR SERVICES
International Class; 031

Class Stafus: Active

Live plants

Basis: 1(b)

First Use Date: (DATE NOT AVAILABLE)

First Use in Commerce Date: (DATE NOT AVAILABLE)

ADDITIONAL INFORMATION
Disclaimer: "SELECT PLANTS"
Prior Registration Number(s):
2525828

2723181
2816031

MADRID PROTOCOL INFORMATION

(NOT AVAILABLE)

PROSECUTION HISTORY

NOTE: To view any document referenced below, click on the link to "Trademark Document
Retrieval' shown near the top of this page,

2009-04-07 - Noa Mailed - SOU Required From Applicant
2009-01-13 - Published for opposition

2008-12-24 - Notice of publication

2008-12-09 - Law Office Publication Review Completed
2008-12-09 - Assigned To LIE

2008-12-03 - Approved for Pub - Principal Register (Initial exam)
2008-11-19 - Teas/Email Correspondence Enlered

2008-11-18 - Communication received from applicant
2008-11-18 - TEAS Response to Office Action Received

2008-05-22 - Notification Of Non-Final Action E-Mailed

htip://tarr.uspto.govitarrfregser=serial&entry=77421528 6/10/2009
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2008-05-22 - Non-final action e-mailed
2008-05-22 - Non-Final Action Written
2008-05-20 - Assigned To Examiner
2008-03-20 - Notice Of Pseudo Mark Mailed

2008-03-19 - New Application Entered In Tram

ATTORNEY/CORRESPONDENT INFORMATION

Attorney of Record
Susan E. Hollander, Esq.

Correspondent

SUSAN E. HOLLANDER, ESQ.
MANATT, PHELPS & PHILLIPS, LLP
1001 PAGE MILLL ROAD, BLDG. 2
PALO ALTO, CA 94304

Phone Number: 650-812-1300

Fax Number: 650-213-0260

huo:/Mtarr.usnto.govAarr regser=serial&entry=77421 528 61072009
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Thank you for your request{, Here are the latest results from the TARR web server.
This page was generated by the TARR system on 2009-06-10 12:52:57 ET

Serial Number: 77699226 Assignment Information Trademark Document Retrieval

Registration Number: (NOT AVAILABLE)

ORGANIC-GRO

{words only): ORGANIC-GRO

Standard Character claim: Yes

Current Status: Newly filed application, not yet assigned to an examining atlorney.
Date of Status: 2009-04-01

Filing Date: 2009-03-25

Transformed into a National Application: No

Registration Date: (DATE NOT AVAILABLE)

Register: Principal

L.aw Office Assigned: (NOT AVAILABLE)

If you are the applicant or applicant’s attorney and have questions about this file, please conlact
the Trademark Assistance Center at TrademarkAssistanceCenter @uspto.goy

Current Location: 042 -New Application Processing

Date In Location: 2009-04-01

LAST APPLICANT(SYOWNER(S) OF RECORD
I, OMS Invesstments, Inc.

Address:

OMS Invesstments, Inc,

10250 Constellation Blvd., Suite 2800
Los Angeles, CA 90067

United States

Legal Entity Type: Corporation

hitp:/Rarruspto. govitarrfregser=seraléentry=77699226 6/10/2009
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State or Country of Incorporation: Delaware

GOODS AND/OR SERVICES

International Class: 00]

Class Status: Active
Fertilizers, plant foods, plant growth regulatory preparations and substances, plant grow(h stimulants

and cnhancers; soil conditioners, soil amendments, soil additives, soil wetling agents; growing media for
plants, garden soils, planting soils, potting mixes and soils, compost, humus, loam, manure and peat

Basis: 1(b)
First Use Date: (DATE NOT AVAILABLE)
First Use in Commerce Date: (DATE NOT AVAILABLE;)

ADDITIONAL INFORMATION

(NOT AVAILABLE)

MADRID PROTOCOL INFORMATION

(NOT AVAILABLE)

PROSECUTION HISTORY

NOTE: To view any document referenced below, click on the link to '"Trademark Document
Retrieval" shown near the top of this page.

2009-03-31 - Notice Of Pseudo Mark Mailed
2009-03-30 - New Application Office Supplied Data Entered In Tram

2009-03-28 ~ New Application Entered In Tram

ATTORNEY/CORRESPONDENT INFORMATION

Attorney of Record
Susan k. Hollander, Esq.

Correspondent

SUSAN E. HOLLANDER, ESQ.
MANATT, PHELPS & PHILLIPS, LLP
1001 PAGE MILL RD BLDG 2

PALQO ALTO, CA 94304-1008

Phone Number: 650-812-1300

Fax Number: 650-213-0260

htto:/flarr.asplo.govilarrregser=serial&entry=77699226 6/10/2009



Latest Status Info

Thank you for your request, Here are the latest resnlts from the TARR web server.

This page was generated by the TARR system on 2009-06-10 12:53:11 ET

Serial Number: 77699235 Assignment Information Trademark Document Retrieval

Registration Number: (NOT AVAILABLE)

ORGANIC-GRO

(words only): ORGANIC-GRO

Standard Character claim: Yes

Curreni Status: Newly filed application, not yet assigned to an examining attorney.
Date of Status: 2009-04-01

Filing Date: 2009-03-25

Transformed into a National Application: No

Registration Date: (DATE NOT AVAILABLE)

Register: Principal

Law Office Assigned: (NOT AVAILABLE)

Page | of 2

If you are the applicant or applicant's attorney and have questions about this file, please contact

Current Location: 042 -New Application Processing

Date In Location: 2009-04-01

LAST APPLICANT(S)/OWNER(S) OF RECORD
1. OMS Invesstments, Inc.

Address:

OMS Invesstments, Inc.

{0250 Constellation Blvd., Suite 2800
Los Angeles, CA 90067

United Stales

Legal Entity Type: Corporation

hiinsthare.papto. eovitarr regserssernial &entryv=77699235

6/10/2009
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State or Country of Incorporation: Delaware

GOODS AND/OR SERVICES

International Class: 031

Class Status: Active
Grass seed; grass products, namely, grass sod and grass plugs; top soil; muleh; raw bark; peat moss,
combination of grass seed, fertilizer and mulch for the purpose of lawn repair; soil containing fertilizer;

live plants

Basis: 1{b)

First Use Date: (DATE NOT AVAILABLE)

First Use in Commerce Date: (DATE NOT AVAILABLE)

ADDITIONAL INFORMATION

(NOT AVAILABLL)

MADRID PROTOCOL INFORMATION

(NOT AVAILABLE)

PROSECUTION HISTORY

NOTE: To view any document referenced below, click on the link to '"T'rademark Document
Retrieval'’ shown near the top of this page.

2009-03-3] - Notice Of Psendo Mark Mailed
2009-03-30 - New Application Office Supplied Data Entered In Tram

2009-03-28 - New Applicaiion Entered In Tram

ATTORNEY/CORRESPONDENT INFORMATION

Attorney of Record
Susan E. Hollander, Esq.

Correspondent

SUSAN E. HOLLANDER. ESQ.
MANATT, PHELPS & PHILLIPS. LLP
1001 PAGEMILL RD BLDG 2

PALO ALTO. CA 94304-1008

Phone Number: 650-812-1300

Fax Number: 650-213-0260

hunefrave nsnlo.sovitarrregser=serial&entry=77699235 6/10/2009
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Thank you for your request. Here are the Jatest results from the TARR web server,

This page was generated by the TARR system on 2009-06-10 12:53:25 ET

Serial Number: 77727569 Assignment Information Tradernark Document Retrieval

Registration Number: (NOT AVALLABLE)

Mark

SLO-GRO

{words only): SLO-GRO
Standard Character ¢laim: Yes

Current Status: Final soview prior (o publication has been completed, application will be published for
oppaosition,

Date of Stafus: 2009-06-04

Filing Date: 2009-05-01

The Information will befwas published in the Official Gazette on 2009-07-07
Transfornied into a National Application: No

Registration Date: (DATE NOT AVAILABLE)

Register: Principal

Law Office Assigned: LAW OFFFICE 101

Attorney Assigned:
PEREZ STEVEN M

Curren! Location: 650 -Publication And Issue Section

Date In Location: 2009-06-04

LAST APPLICANT{SYOWNER(S) OF RECORD
1, OMS Investments, Inc.

Address:
OMS Investments, Inc,
10250 Constellation Blvd., Suite 2800

htip/ftarr.uspto. govian regser=serial &entry=77727569 &/10/2009
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Los Angeles, CA 90067
United States
Legal Entity Type: Corporation
State or Country of Incorporation: Delaware
GOODS AND/OR SERVICES
International Class: 031
Class Status: Active
Grass sced
Basis: 1(b)

First Use Date: (DATE NOT AVAILABLE)
First Use in Commerce Date: (DATE NOT AVAILABLE)

ADDITIONAL INFORMATION

(NOT AVAILABLE)

MADRID PROTOCOL INFORMATION

(NOT AVAILABLE)

PROSECUTION HISTORY

NOTE: To view any document referenced helow, click on the link to "Trademark Document
Retrieval" shown near the top of this page.

2009-06-04 - Law Office Publication Review Completed

2009-06-03 - Assigned To LIE

2009-06-03 - Approved for Pub - Principal Register (Initial exam)
2009-06-01 - Assigned To Examiner

2009-05-006 - Notice Of Pseudo Mark Muiled

2009-05-05 - New Application GfTice Supplied Data Entered In Tram

2009-05-05 - New Application Entered In Tram

ATTORNEY/CORRESPONDENT INFORMATION

Attorney of Record
Susan E. Hollander, Esq.

Correspondent

SUSAN E. HOLLANDER, ESQ.
MANATT, PHELPS & PHILLIPS, LLP
1001 PAGE MILL RD BLDG 2

http:/Aarruspto. goviiar regser=serial&entry=77727569 6/10/2009
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PALO ALTOQ, CA 94304-1008

Phone Number: 650-812-1300

Fax Number: 650-213-0260

http://tarr.uspto.goviarr regser=serial &enlry=77727569 6/10/2009
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Thank you for your request. Here are the latest results from the TARR web scrver,

This page was generated by the TARR system on 2009-06-10 12:53:41 ET

Serial Number: 78795657 Assignment Information Trademark Document Retrieval

Registration Number: (NOT AVAILABLE)

Mark

LET YOURSELF GRO

(words only): LET YOURSELF GRO

Standarci Character claim: Yes

Current Status: A request for the fifth extension of time 10 file a statement of use has been granted.
Date of Status: 2009-04-29

Filing Date: 2006-01-20

The Notice of Allowance Date is: 2006-11-2]

Transformed into a National Application: No

Regisiration Date; (DATE NOT AVAILABLE)

Register: Principal

Law Office Assigned: LAW OFFICE 103

Attorney Assigned:
GRIFFIN JAMES

Current Location: 700 -Intent To Use Section

Dale In Location: 2008-)11-17

LAST APPLICANT(S)/OWNER(S) OF RECORD
]. OMS Investments, Inc.

Address:

OMS Investments, Inc.
10250 Constellation Blvd.
Los Angcles, CA 90067

htip:/ftarr.uspto.gov/lan regser=serial&entry=78795657 6/10/2009
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United States
Legal Entity Type: Corporation
State or Country of Incorporation: Delaware

GOGDS AND/OR SERVICES

International Class: 001

Class Status: Active
Lawn and garden fertilizer, plant food, fertilizer in the form of spikes for houseplants, outdoor plants,

frees and shrubbery; peat, compost, humus, Joam and manure; potting soil, soil conditioners, soil
amendments and growing media for plants all for domestic nse

Basis: I(b)

First Use Date: (DATE NOT AVAILABLE)

First Use in Commerce Date: (DATE NOT AVAILABLE)

International Class: 005

Class Status: Active

Herbicides for domestic use

Rasis: 1(b)

First Use Date: (DATE NOT AVAILABLE)

First Use in Commerce Date: (DATE NOT AVAILABLE)

International Class: 021

Class Status: Active

Fertilizer mixers and sprayers attached to garden hoses
Basis: I(b)

Tirst Use Date: (DATE NOT AVAILABLE)

First Plse in Commerce Date: (DATE NOT AVAILABLE)

International Class: 031

Class Status: Active

Flower, vegetable, plant and grass seed; live plants

Basis: 1(b)

First Use Date: (DATE NOT AVAILABLE)

First Use in Commerce Date: (DATE NOT AVAILABLE}

International Class: 044

Clags Status: Active
Providing information via the Internet on lawn care and landscape gardening, including how to use and

apply fertilizers, herhicides, fungicides, insecticides, grass seed, flower seed, garden seeds, plant food,
potting soil, soil conditioners and amendments and ground cover; providing information via the Internet
on the use of equipment for the lawn and garden; providing advice and information via the Internet on

flowers and their care

Basis: 1(b)

First Use Date: (DATE NOT AVAILABLE)

First Use in Commerce Date: (DATE NOT AVAILABLE)

ADDITIONAL INFORMATION

(NOT AVAILABLE)

http:/Marr.uspto.gov/tarrfregser=serial &entry=78795657 6/10/2009
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MADRID PROTOCOL INFORMATION

{NOT AVAILABLE)

PROSECUTION HISTORY

NOTE: To view any document referenced below, click on the link to "Trademark Document
Retrieval’ shown near the top of this page.

2009-04-29 - Exiension 5 granted

2009-04-29 - Extension 5 [iled

2009-04-29 - TEAS Extension Received

2008-11-17 - Extension 4 granted

2008-11-14 - Extension 4 filed

2008-11-17 - Case Assigned To Intent To Use Paralegal
2008-11-14 - TEAS Extension Received

2008-05-09 - Extension 3 granted

2008-05-09 - Extension 3 filed

2008-05-09 - TEAS Exlension Received

2007-11-13 - Extension 2 granted

2007-11-13 - Exiension 2 filed

2007-11-13 - TEAS Exlcnsion Received

2007-04-035 - Extenston 1 granted

2007-04-05 - Extension 1 filed

2007-04-05 - TEAS Extension Received

2006-11-21 - Noa Mailed - SOU Reguired From Applicant
2006-08-29 - Published for opposition

2006-08-09 - Notice of publication

2006-07-06 - Law Office Publication Review Completed
2006-06-30 - Assigned To LIE

2006-06-23 - Approved for Pub - Principal Register (Initial exam)

http://tarr.usplo. goviarr Ticgser=serial&entry=78795657 6/10/2009
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2006-06-23 - Examiner's Amendment Entered
2006-06-23 - Examiners amendment e-mailed
2006-06-23 - Examiners Amendment -Written
2006-06-23 - Assigned To Examiner

2006-05-23 - Attorney Revoked And/Or Appointed
2006-05-23 - TEAS Revoke/Appoint Attorney Received
2006-05-23 - TEAS Change Of Correspondence Received

2006-01-26 - New Application Entered In Tram

ATTORNEY/CORRESPONDENT INFORMATION

Attorney of Record
Susan E. Hollander, Esq.

Correspondent

Susan E. Hollander, Esqg.
Manatt, Phelps & Phillips, LLP
1001 Page Mill Road, Bidg 2
Palo Alto CA 94304

Phone Number: 650-812-1300
Fax Number: 650-213-0260

http:/tarr.usptlo. gov/iarrregser=serial&eniry=78795657

Page 4 of 4
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Figone, Mary

From: TEAS®@uspto.gov
Sent:  Wednesday, June 10, 2008 £:58 AM

To: Trademarks ~ PA
Subject: Received Your Trademarlk/Service Mark Application, Principal Register for serial number 77755926

MARK: GRO (Standard Characters, mark.jpg)
The literal element of the mark consists of GRO.
The mark consists of standard characters, without claim to any particular font, style, size, or color.

We have received your application and assigned serial number '77755926' to your submission. The
sumimary of the application data, bottom below, serves as your official filing receipl. In
approximately 3 months, an assigned examining attorney will review your application. Currently,
your mark is not registered, bul rather is considered a "pending” application, The overall process,
from the time of initial filing lo final registration, can take 13-18 months or even longer, depending
on many factors; e.g., the correctness of the original filing and the type of application filed.

If you discover an error in the application data, you may file a preliminary amendment, at
htip://www.usplo,gov/teas/e TEASpageB2.him. Do not submit any proposed amendment lo

TEAS @uspto.gov, because the technical support team may not make any data changes, NOTE:You
must wait approximately 7-10 days to submit any preliminary amendment, to permit initial upload of
your serial number into the USPTO database. The acceptability of any preliminary amendment will
only be determined once regular examination begins, since the assigned examining attorney must
decide whether the change proposed in the amendment is permissible. Not all errors may be
corrected; ¢.g., if you subniitted the wrong mark, if the proposed correction would be considered a
material alteration to your original filing, it will not be accepted, and your only recourse would be 10
file a new application (with no refund for your ortginal filing).

Since your application filing has already been assigned a serial number, please do not contact

TEAS @uspto.gov (o request cancellation. The USPTO will only cancel the {iling and refund your fee
if upon review we determine that the application did not meet minimum filing requirements. The fee
is a processing fee that the USPTO does not refund, even if your mark does not proceed 10
registration. NOTE: The only "exception" to the above is if you inadvertently file duplicale
applications specifically because of & tfechnical glitch and not merely a misunderstanding or mistake;
i.e., if you believe that ihe first filing did not go through because no confirmation was received and
then immediately file again, only to discover later that both filings were successful, then the technical
support team at TEAS @uspto.gov can mis-assign and refund one of the {ilings.

NOTE: To check status, please use hitp:/tarr.uspto.gov. Do not submil status requests to

TEAS @usplo.gov. You shouid check status at the 6-month point after filing, and every two months
thereafley, to ensure you are aware of any action that the Office may have issued. Failure to respond
limely fo an action will result in abandonment of your application. You can view all incoming and
outgoing correspondence at hup:/portal.uspto. gov/external/portal/tow. If your status check reveals an
action has issued that you did not receive, please immediately check the on-line sile to view the
action. The USPTO does not cxtend [iling deadlines due 1o a failure 10 reeeive USPTO mailings/e-
mailings. You must ensure that you update your record if your mail and/or e-mail address changes,
using the form available at http//www.uspto. gov/teas/e TEASpagel.hum.

WARNING: You may receive unsolicited communications from companies requesting fecs for
trademark related services, such as monitoring and document filing. Although solicitalions from these

KITOP009
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companies frequently display customer-specific information, including USPTO serial number or
regisiration number and owner name, companies who offer these services are not affiliated or
associated with the USPTQ or any other federal agency. The USPTO does not provide trademark
monitoring or any similar services. For general information on filing and maintenance requirements
for trademark applications and registrations, including fees required by law, please consult the

USPTO website,
APPLICATION DATA: Trademark/Service Mark Application, Principal Register

The applicant, OMS Investments, Inc., a corporation of Delaware, having an address of
10250 Constellation Blvd,, Suite 2800
Los Angeles, California 90067

United States
requests registration of the trademark/service mark identified above in the United States Patent and

Trademark Office on the Principal Register established by the Act of July 5, 1946 (15 U.5.C. Section
1051 et seq.), as amended, for the following:

Intemational Class 001: PFertilizers and fertilizers in the form of spikes for trees and shrubs for
domestic, agricultural and horticultural use; plant foods, plant growth regulatory preparations and
substances, plant growth stimulants and enhancers; soil amendments, soi} conditioners, soil additives,
soi] wetling agents and soil improving agents for domestic, agricultural and horticultural use;
growing media for plants, garden soils, planting soils, potting mix comprised of soil and fertilizer,

potting soils, compost, humus, foam, manure and peat
Intent to Use: The applicant has a bona fide intention to usc or use through the applicant’s related
company or licensee the mark in commerce on or in connection with the identified goods and/or

services, (15 U.S.C. Section 1051(b)).

The applicant hereby appoints Susan E. Hollander, Esq. and Gail I. Nevius Abbas, Esq. of Manatt,

Phelps & Phillips, LLP
1001 Page Mill Road, Bldg. 2
Palo Alio, California 94304

United States
to submit this application on beball of the applicant. The attorney docket/reference number is 28403-

047.

Correspondence Information: Susan E. Hollander, Esq.
Manalt, Phelps & Phitlips, LLP
1001 Page Mill Road, Bldg. 2
Palo Alto, California 94304
650-812-1300(phone)
050-213-0260(fax)
patrademarks @manatl.com {authorized)

A fee payment in the amount of $325 will be submitted with the application, representing payment
for 1 class(es).

Declaration
The undersigned, being hereby warned that willful faise statements and the like so made are

punishable by fine or imprisonment, or both, under 18 U.S.C. Section 1001, and that such will{ul

false statements, and the like, may jeopardize the validity of the application or any resulting
registration, declares that he/she is properly authorized to execule this application on behalf of Lhe

(/102009
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applicant; he/she believes the applicant to be the owner of the lrademark/service mark soughl to be
registered, or, if the application is being filed under 15 U.S.C. Section 1051(b), he/she believes
applicant to be entitled 1o use such mark in commerce; 1o the best of his/her knowledge and belief no
other person, firm, corporation, or association has the right to use the mark in commerce, either in the
identical form thercof or in such near resemblance thereto as to be likely, when vsed on or in
connection with the goods/services of such other person, to cause confusion, or to cause mistake, or
to deceive; and that all statements made of his/her own knowledge are true; and that all stalements
made on information and belief arc belicved (o be true.

Declaration Signature

Signature: /Gail I. Nevius Abbas/ Date: 06/10/2009
Sigratory's Name: Gail I. Nevius Abbas, Esq.
Signatory's Position: Attorney of Record

Thank you,

The TEAS support team

Wed Jun 10 09:57:43 EDT 2009

STAMP: USPTO/BAS-64.94.105.67-200906 10095743508794-77755926-
4002089639109 11c8h8f I f5ad3{d6d6257a-DA-6383-20090609151 104194686

ATDMONR
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Figone, Mary

From: TEAB®@uspto.gov
Sent: Wednesday, June 10, 2008 7:00 AM

To: Trademarks - PA
Subject: Received Your Trademark/Service Mark Application, Principal Register for serial number 77755831

MARK: GRO (Standard Characters, mark.jpg)
The literal element of the mark consists of GRO.
The mark consists of standard characters, without claim (o any particular font, style, size, or color.

We have received your application and assigned serial number '77755931" to your submission. The
summary of the application data, bortom below, serves as your official filing receipt. In
approximately 3 months, an assigned examining attorney will review your application. Currently,
your mark is not registered, but rather is considered a "pending” application. The overall process,
trom the time of initial filing to final registration, can take 13-18 months or even longer, depending
on many factors; e.g., the correctness of the original filing and the type of applicalion filed.

If you discover an error in the application data, you may file a preliminary amendment, at
bttp://www.uspto.gov/ieas/eTEASpageB2.htm. Do not submit any proposed amendment 10

TEAS @uspto.gov, because the technical support tleam miay not make any data changes. NOTE: You
must wail approximately 7-10 days to submit any preliminary amendment, to permit initial upload of
your serial number into the USPTO database, The acceptability of any preliminary amendment will
only be determined once regular examination begins, since the assigned examining attorney must
decide whether the change proposed in the amendment is permissible, Not all errors may be
corrected; e.g., il you submitted the wrong mark, if the proposed correction would be considered a
material alteration Lo your original filing, it will not be accepted, and your only recourse would be to
file 4 new application (with no refund for your original filing).

Since your application filing has already been assigned a serial number, please do not contact

TEAS @uspte.goy Lo request cancellation, The USPTO will only cancel the filing and refund your fee
if upon review we determing thal the application did not meel minimum filing requirements, The fee
is a processing [ee that the USPTO does nol refund, even if your mark does not proceed Lo
registration. NOTE: The only “exception” to the above is if you inadvertently file duplicate
applications specifically becanse of a technical gliteh and not merely a misunderstanding or mistake,
i.e., if you believe that the first filing did not go through because no confirmation was received and
then immediately file again, only (o discover later that both filings were successful, then the technical
support team at TEAS @usplo.gov can mis-assign and refund onc of the {ilings.

NOTE: To check status, please use http://larr.uspto.goy. Do not submit slatus requests 10

TEAS @ugpto.gov. You should check slatus at the 6-month point after filing, and every two months
thereafter, lo ensure you are aware of any #ction that the Office may have issued. Failore to respond
timely to an action will result in abandonment of your application. You can view all incoming and
putgoing correspondence at http://portal,usplo. gov/external/portat/tow. If your status check reveals an
action has issued that you did nol receive, please immediately check the on-line site to view the
action. The USPTO does not extend filing deadlines due to a failure (o receive USPTO mailings/e-
mailings. You must ensure that you update your record if your mail and/or e-mail address changes,
using the form available at hutp://www.uspto.gov/teas/e TEASpageE.him.

WARNING: You may receive unsolicited communications from companies requesting fees for
trademark related services, such as monitoring and document filing. Although solicitations from these

&/ 102009
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companies frequently display customer-specific information, including USPTO serial number or
registralion number and owner name, companies who offer these services are not affiliated or
associated with the USPTO or any other federal agency. The USPTOQ does not provide trademark
monitoring or any similar services. For general information on filing and maintenance requirements
for trademark applications and registrations, including fees required by law, please consult the

USPTQ website.
APPLICATION DATA: Trademark/Service Mark Application, Principal Register

The applicant, OMS Investments, Inc., a corporation of Delaware, having an address of
10250 Constellation Blvd., Suite 2800
Los Angeles, Calilornia 90067

United States
requests registration of the trademark/service mark identified above in the United States Patent and

Trademark Office on the Principal Register established by the Act of July 5, 1946 (15 U.S.C. Section
1051 et seq.), as amended, for the following:

International Class 044: Providing advice and information on the subjecis of gardening and lawn
care and the use of products relating to gardening and lawn care, ramely, plant foods, fertilizers,
pesticides, herbicides, grass seed, potting mixes, seil, soil conditicners and amendments, mulches,
and lawn and garden equipment; providing advicc and information on the subjects of gardening and
lawn care and the use of products relating to gardening and lawn care, namely, plant foods, fertilizess,
pesticides, herbicides, grass seed, potting mixes, soil, soil conditioners and amendments, mulches,
and lawn and garden equipment via print and electronic means; providing in-store consulting services
on the subjects of gardening and lawn care and the use of related products, namely, plant foods,
fertilizers, pesticides, grass seed, potting mixes, soil, soil conditiorers and amendments, mulches, and
lawn and garden equipment; lawn, tree, and shrub care services; Jandscape gardening services,
consulting services in the field of lawn, tree, and shrub care and landscape gardening
Intent to Use: The applicant has a bona fide intention to use or use through the applicant's related
company or licensee the mark in commerce on or in connection with the identified goods and/or

services. (15 U.S.C. Section 1051(b)).

The applicant hereby appoints Susan E. Hollander. Esq. and Gail I. Nevius Abbas, Esq. of Manatt,
Phelps & Phillips, LLP

1001 Page Mill Road, Bidg. 2

Palo Alto, California 94304

United States
to submit this application on behalf of the applicant. The attorney docket/reference number is 28405-

047.

Correspondence Information: Susan E. Hollander, Esq.
Manatt, Phelps & Phillips, LLP
1001 Page Mill Road, Bldg. 2
Palo Alto, California 94304
650-812-1300{phone)
650-213-0260(fax)
patrademarks @manatt.com {authorized)

A fee payment in the amount of $325 will be submitted with the application, representing payment
for 1 class(es).

Declaration

RITOMNN0
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The undersigned, being hereby warned that willful false statcments and the like so made are
punishable by fine or imprisonment, or both, under 18 U.S.C. Section 1001, and that such wiliful
false statements, and the like, may jeopardize the validity of the application or any resulting
registration, declares that he/she is properly authorized to execute this application on behaif of the
applicant; he/she believes the applicant to be the owner of the trademark/service mark sought to be
registered, or, if the application is being filed under 15 U.8.C. Section 1051(b), he/she believes
applicant (o be entitled to use such mark in commerce; to the best of his/her knowledge and belief no
other person, firm, corporation, or association has the right to use the mark in commerce, either in the
identical form thereof or in such near rescmblance thereto as to be likely, when used on ot in
conncction with the goods/services of such other person, to cause confusion, or to cause mistake, or
lo deceive; and that all statements made of his/her own knowledge are true; and that all statlements
made on information and belief are believed to be true.

Declaration Signature

Signature: /Gail 1. Nevius Abbas/ Date: 06/10/2009
Signatory's Name: Gail I. Nevius Abbas, Esg.
Signafory's Position: Attorney of Record

Thank you,

The TEAS support team

Wed Jun 10 10:00:2]1 EDT 2009

STAMP: USPTO/BAS-64.94.105.67-20000610100020957356-77755931-
400af576ecc3cOcd’ded 14b7d7116ec72-DA-6407-20090609151500606682
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Figone, Mary

From: TEAS@uspto.gov
Sent:  Wednesday, June 10, 2008 7:083 AM

To: Trademarks - PA
Subject: Received Your Trademark/Service Mark Application, Principal Register for serial number 77755334

MARK: GRO (stylized and/or with design, mark_649410567-152026798_._GRO.jpg)

The literal element of the mark consists of GRO.
The applicant is nol claiming color as a feature of the mark. The mark consists of Capital letters "G"

"R" "O" all stylized.

We have received your application and assigned serial number '77755934' to your submission. The
summary of the application dala, bottom below, serves as your official filing receipt. In
approximately 3 months, an assigned examining altorney will review your application. Currently,
your mark is not registered, but rather is considered a "pending” application. The overall process,
from the time of initial filing to final registration, can take 13-18 months or even longer, depending
on many factors; e.g., the correctness of the original filing and the type of application filed.

If you discover an error in the application data, you may file a preliminary amendment, at
hitp://www.uspto.goviieas/eTEASpageB2.htm. Do not submit any proposed amendment to

TEAS @uspto.gov, because the technical support team may net make any data changes. NO'TE: You
must wait approximately 7-10 days to submit any preliminary amendment, to permit initial upload of
your serial number into the USPTO database. The acceptability of any preliminary amendment wiil
only be determined once regular examination begins, since the assigned examining attorney must
decide whether the change proposed in the amendment is permissible. Not all errors may be
corrected; e.g., if you submitted the wrong mark, if the proposed correction would be considered a
malerial alteration to your original filing, it will not be accepted, and your only recourse would be to
filec a new application (with no refund for your original filing).

Since your application [iling has already been assigned a serial number, please do not contact

TEAS @uspto.gov to request cancelation. The USPTO will only cancel the filing and refund your [ee
if upon review we deterimine thal the application did not meet minimumn: filing requirements, The fec
is a processing fee that the USPTO does not refund, even if your mark does not proceed 1o
registration. NOTE: The only "exception” to the above is if you inadvertently file duplicate
applications specifically because of a fechnical glitch and not merely a misunderstanding or mislake;
Le., if you believe that the first filing did not go through because no confirmation was received and
then immediately file again, only to discover later that both filings were successful, then Lhe technical
support team at TEAS @uspto.aov can mis-assign and refund one of the filings.

NOTE: To checek status, please use hitp.//tary.uspto.gov. Do not submit status requests 10

TEAS @uspto.gov. You should check status at the 6-month point after [iling, and every two months
thereafter, to ensure you are aware of any action that the Office may have issued. Failure to respond
timely to an action will result in abandonment of your application. You can view all inconung and
outgoing correspondence at hitp://portal wspto.gov/external/portal/tow. If your status check reveals an
action has issued that you did not receive, please immediately check the on-line site to view the
action, The USPTO does not extend filing deadlines due to a failure to receive USPTO mailings/e-
mailings. You must ensure that you update your record if your mail and/or e-mail address changes,
using the Torm available at http://www.uspto. goviteas/eTEASpagel.htm.

WARNING: You may receive unsolicited communications fron: companies requesting fees for

¥ FaYaTarali]
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trademark related services, such as monitoring and document filing. Although solicitations from these
companies frequently display customer-specific information, including USPTO serial number or
registration number and owner name, companies who offer these services are not affiliated or
associated with the USPTO or any other federal agency. The USPTC does not provide trademark
monitoring or any similar services. For general information on filing and mainlenance requirements
for trademark applications and registrations, including fees required by law, please consuli the
USPTO website.

APPLICATION DATA: Trademark/Service Mark Application, Principal Register

The applicant, OMS Investments, Inc., a corporation of Delaware, having an address of
10250 Constellation Blvd., Suite 2800
Los Angeles, California 90067

United States
requests registration of the trademark/service mark identified above in Lhe United States Patent and

Trademark Office on the Principal Register established by the Act of July 5, 1946 (15 U.S.C. Section
1057 et seq.), as amended, for the following:

International Class 001: Fertilizers and fertilizers in the form of spikes for trees and shrubs for
domestic, agricultural and horticultural use; plant foods, plant growth regulatory preparations and
substances, plant growth stimulants and enhancers; soil amendments, soil conditioners, soil additives,
soil wetting agents and soil improving agents for domestic, agricultural and horticultural use;
growing media for plants, garden soils, planting soils, potting mix comprised of soil and fertilizer,
potting soils, compost, humus, loam, manure and peat
Intent to Use: The applicant has a bona fide intention to use or use through the applicant's related
company or licensee the mark in commerce on or in connection with the identified goods and/or

services. {15 U.S.C. Section 1051(b)).

The applicant hereby appoints Susan E. Hollander, Esq. and Gail 1. Nevius Abbas, Esq. of Manatt,

Phelps & Phillips, LLP
1001 Page Mill Road, Bldg. 2
Palo Alto, California 94304

United States :
to submit this application on behalf of the applicant. The atiorney docket/reference number is 28405-

047.

Correspondence Information: Susan E. Hollander, Esq.
Manatt, Phelps & Phillips, LLP
1001 Page Mill Road, Bldg. 2
Palo Alto, California 94304
650-812-1300(phone)
650-213-0260(Tax)
patrademarks @manatt.com (zuthorized)

A fee payment in the amount of $325 will be submitted with the application, representing payment
for 1 class(es).

Declaration

The undersigned, being hereby warned that willful false statements and the like so made are

£110NMMNNNR
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punishable by fine or imprisonment, or both, under 18 U.S.C. Section 1001, and that such willful
false statements, and the like, may jeopardize the validily of the application or any resulting
registration, declares that he/she is properly authorized to execute this appication on behalf of the
applicant; hefshe believes the applicant 1o be the owner of the rademark/service mark sought to be
registered, or, if the application is being filed under 15 U.S.C. Section [051(b), he/she believes
applicant to be entitled (o use such mark in commerce; to the best of his/her knowledge and belief no
other person, firm, corporation, or association has the right to use the mark in commerce, either in the
identical form thereof or in such near resemblance thereto as to be likely, when used on or in
connection with the goods/services of such other person, to cause confusion, or 1o cause mistake, or
10 deccive; and that all slatements made of hissher own knowledge are true; and that all statements

made on information and belief are helieved to be true.

Declaration Signature

Signature: /Gail I. Nevius Abbas/ Date: 06/10/2009
Signatory's Name: Gail I. Nevius Abbas, Esq.
Signatory's Position: Atlorney of Record

Thank you,

The TEAS support team

Wed Jun 10 10:02:57 EDT 2009

STAMP; USPTO/BAS-64.94.105.67-20090610100257706707-77755934-
4006b48d1fa4cfa37958achb51978d9c-DA-6418-20090609152026798944
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Figone, Mary

From: TEAS@uspto.gov
Sent:  Wednesday, June 10, 2009 7:06 AM

To: Tradernarks - PA
Subject: Received Your Trademark/Service Mark Application, Principal Register for serial number 77755935

MARK: GRO (stylized and/or with design, mark_6494] 0567-152641854_._GRO,jpg)

The literal element of the mark consists of GRO.
The applicant is not claiming color as a feature of the mark. The mark consists of Capital letters "G"

"R* "O" all stylized.

We have received your application and assigned serial number '77755935" to your submission. The
summary of the application data, bottom below, serves as your official filing receipt. In
approximately 3 moaths, an assigned examining attorney will review your application. Currently,
your mark is not registered, but rather is considered a "pending” application. The overall process,
from the time of initial filing to final registration, can lake 13-18 months or even longer, depending
on many factars; e.g., the correctness of the original filing and the type of application filed.

If you discover an error in the application data, you may file a preliminary amendment, at
htgp;/iw_wgmgpmyjpgg&{gﬁfﬁmgspachZ.j;_tm. Do not submil any proposed amendment {0

TEAS @uspto.goy, because the technical support tear may not make any data changes. NOTE:You
must wait approximately 7-10 days to submit any preliminary amendment, to permit initial upload of
your serial number into the USPTO database. The acceptability of any preliminary amendment will
only be determined once regular examination begins, since the assigned examining attorney must
decide whether the change proposed in the amendment is permissible. Not all errors may be
corrected; e.g., if you submitted the wrong mark, if the proposed correction would be considered a
material alteration 1o your original filing, it will not be accepted, and your only recourse would be to

file a new application (with ne refund for your original filing).

Since your application filing has already been assigned a serial number, please do not contact

TEAS @uspto.gov to request cancellation. The USPTO will only cancel the filing and refund your fee
if upon review we determine that Lhe application did not meet minimum filing requirements. The fee
is a processing fee that the USPTO does not refund, even if your mark does not proceed to
registration. NOTE: The only “exception” to the above is if you inadvertently file duplicate
applications specifically because of a rechnical glitch and not merely a misunderstanding or mistake;
i.e., if you helieve that the first filing did not go through because no confirmation was received and
then immediately file again, only to discover later that both filings were successfol, then the technical
support team at TEAS @uspto.gov can mis-assign and refund one of the filings.

NOTE: To check status, please use httpy//ftarr,usplo.gov. Do not submil status requests to

TEAS @uspto.gov. You should check status at the 6-month point after filing, and every two months
thereafier, (o ensure you are aware of any action that the Office may have issued. Failure t0 respond
timely to an action will result in abandonment of your application. You can view all incoming and
outgoing correspondence at hztg://poz'lai.us.;plo_igo@_t_c_rn_al,am_r@l[mww. If your status check reveals an
action has issued that you did not receive, please immediately check the on-line site to view the
action. The USPTO does not extend filing deadlines due to a failure to receive USPTO mailings/e-
mailings. You must ensure that you update your record if your mail and/or e-mail address changes,
using the form available at hitp://www,nspto.gov/teas/eTEASpageE.htm.

WARNING: You may receive unsolicited communications from companies requesling fees for
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trademark related services, such as monitoring and document filing, Although solicitations from these
companies frequently display customer-specific information, including USPTO serial number or
registration number and owner name, companies who cffer these services are not affiliated or
associated with the USPTO or any other federal agency. The USPTO does not provide trademark
monitoring or any similar services. For general information on filing and maintenance requirements
for trademark applications and registrations, including fees required by iaw, please consult the

USPTO website.
APPLICATION DATA: Trademark/Service Mark Application, Principal Register

The applicani, OMS Investments, Inc., a corporation of Delaware, having an address of
102350 Constellation Blvd., Suite 2800
Los Angeles, California 90067

United States
requests registration of the trademark/service mark identified above in the United States Patent and

Trademark Office on the Principal Register established by the Act of July 5, 1946 (15 U.S.C. Section
1051 et seq.}, as amended, for the following:

International Class 044: Providing advice and information on the subjects of gardening and lawn
care and the use of products relating lo gardening and lawn care, namely, plant foods, fertilizers,
pesticides, herbicides, grass seed, potting mixes, soil, soil conditioners and amendments, muiches,
and lawn and garden equipment; providing advice and information on the subjects of gardening and
lawn care and the use of products relating to gardening and lawn care, namely, plant foods, fertilizers,
pesticides, herbicides, giass seed, polling mixes, soil, soil conditioners and amendments, mulches,
and lawn and garden equipment via print and electronic means; providing in-store consulting services
on the subjects of gardening and lawn care and the use of related products, namely, plant foods,
fertilizers, pesticides, grass seed, potting inixes, soil, soil conditioners and arnendments, mulches, and
lawn and garden equipment; lawn, tree, and shrub care services; landscape gardening services;
consulting services in the {ield of lawn, tree, and shrub care and landscape gardening
Intent to Use: The applicant has a bona fide intention to use or use through the applicant's related
company or licensee the mark in commerce on or in connection with the identified goods and/or

services. {15 11,5.C. Section 1031(b)).

The applicant hereby appoints Susan E. Hollander, Esq. and Gail I. Nevius Abbas, Esq. of Manatt,

Phelps & Phillips, LLP
1001 Page Mill Road, Bldg. 2
Palo Alto, California 94304

United States
to submit this application on behall of the applicant. The attorney docket/reference number is 28405-

047.

Correspondence [nformation: Susan E. Hollander, Esq.
Manatt, Phelps & Phillips, LLP
1001 Page Mill Road, Bldg. 2
Palo Allo, California 94304
650-812-1300(phone)
650-213-0260(fax)
patrademarks @ manatt.com (authorized)

A fee payment in the amount of $325 will be submitted with the application, representing payment

P el atel
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for | class(es).

Declaration

The undersigned, being hereby warned that willful false statements and the like so made are
punishable by fine or imprisonment, or both, under 18 U.S.C. Section 1001, and that such willful
false statements, and the like, may jeopardize the validity of the application or any resulting
registration, declares that he/she is property authorized to execute this application on behalf of the
applicant; he/she believes the applicant to be the owner of the trademark/service mark sought to be
registered, or, if the application is being filed under 15 U.S.C. Section 1051(b), he/she believes
applicant to be entitled to use such mark in commerce; to the best of his/her knowledge and belief no
other person, firm, corporation, or association has the right to use the mark in commerce, either in the
identical form thereof or in such near resemblance therefo as to be likely, when used on or in
connection with the goods/services of such other person, to cause confusion, or to cause mistake, or
to deceive; and that all stalements made of his/her own knowledge are true; and that all statements

made on information and belief are believed 1o be true,

Declaration Signature

Signature: /Gail 1. Nevius Abbas/ Date: 06/10/2009
Signatory's Name: Gail I. Nevius Abbas, Esq.
Signatory's Position: Altorney of Record

Thank you,

The TEAS support team

Wed Jun 10 10:05:34 EDT 2009

STAMP: USPTO/BAS-64.94.105.67-20090610100534661680-77735935-
4000e 13bfbf42d561{603fa33e3al25-DA-6434-2009060915264 1854262
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Figone, Mary

From: TEAS@uspio.gov
Sent:  Wednesday, June 10, 2009 7:08 AM

To: Trademarks - PA
Subject: Received Your Trademark/Service Mark Application, Principal Register for serial number 77755938

MARK: Gro (stylized and/or with design, mark_649410567~153638432_._Gro_[)wg._x.jpg)

The literal element of the mark consists of Gro.
The applicant is not claiming color as 4 feature of the mark. The mark consists of Capital letter "G”

followed by lower case letlers "r" "o" all stylized.

We have recejved your application and assigned serial number 77755938" to your submission. The
summary of the application data, bottom below, serves as your official filing receipt. In
approximately 3 months, an assigned examining attorney will review your application. Currently,
your mark is not registered, but rather is considered a “"pending" application. The overall process,
from the time of initial filing to final registration, can take 13-18 months or even lenger, depending
on many factors; e.g., the correctness of the original filing and (he type of application filed.

If you discover an error in the application data, you may file a preliminary amendment, at
fggpﬂgmw.us;;to_.goﬂy_{te_asjgf“I‘MEAS_pachZ.h‘gm. Do not submit any proposed amendment (0

TEAS @uspto.gov, because (he technical support team may not make any data changes. NOTE: You
must wait approximately 7-10 days to submit any preliminary amendment, to permit initial upload of
your serial number into the USPTO database. The acceptability of any preliminary amendment will
only be determined once regular examination begins, since the assigned examining allorney must
decide whether the change proposed in the arendment is permissible. Not all errors may be
corrected; e.g., if you submitted the wrong mark, if the proposed correction would be considered a
material alteration (o your original filing, it will not be accepted, and your only recourse would be to

file a new application {with no refund for your original filing).

Since your application filing has already been assigned a serial number, please do not contact

TEAS @usplo.gov to request cancellation. The USPTO will only cancel the filing and refund your fee
if upon review we determine that the application did not meet minimum filing requircments. The fee
is a processing fee that the USPTO does nol refund, even if your mark does not proceed (0
registration. NOTE: The only "exception” to the above is if you inadvertently file duplicate
applications specifically because of a rec/mical ghitch and not merely a misunderstanding or mistake;
i.e., if you believe that the first filing did not go through because no confirmation was received and
then immediately file again, only to discover later that both filings were successful, then the technical

support team at TEAS @usplo.goy can mis-assign and refund one of the filings.

NOTE: To check status, please use http:/1ary.uspto.gov. Do not submit status requesis to

TEAS @uspto.gov. You should check slatus at the 6-month point after filing, and every two months
thereafter, 1o ensure you are aware of any action that the Office may have issued. Failure to respond
timely to an action will resvit in abandonment of your application. You can view all incoming and

outgoing correspondence at I_;_[tp://oonal.z.xsmo.aov/externa]/vortal/low. If your status check reveals an

action has issued that you did not receive, please immediately check the on-line site 10 view the

action. The USPTO does not extend filing deadlines due to a failure to receive USPTO mailings/e-
mailings. You must ensure that you update your record if your mail and/or e-mail address changes,
using the form available at thp://www.uspto.aovft_eas/cTEASnageE,htm.

WARNING: You may receive unsolicited communications from companies requesting fees for
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trademark related services, such as monitoring and document filing. Although solicitaticns from these
companies frequently display customer-specific information, including USPTO serial number or
registration number and owner name, companies who offer these services are not affiliated or
associated with the USPTO or any other federal agency. The USPTO does not provide trademark
monitoring or any similar services. For general information on filing and maintenance requirements
for trademark applications and registrations, including fees required by Jaw, please consult the

USPTO website.

APPLICATION DATA: Trademark/Service Mark Application, Principal Register

The applicant, OMS Investments, Inc., a corporation of Delaware, having an address of
10250 Constellation Blvd., Suite 2800
Los Angeles, California 90067

United States
requests registration of the rademark/servicc mark identified above in the United States Patent and

Trademark Office on the Principal Register established by the Act of July 5, 1946 (15 U.S.C. Section
1051 et seq.), as amended, for the following:

International Class 044: Providing advice and information on the subjects of gardening and lawn
care and the use of products relating to gardening and Jawn care, namely, plant foods, fectilizers,
pesticides, herbicides, grass seed, potting mixes, soil, soil conditioners and amendments, mulches,
and lawn and garden equipment; providing advice and information on the subjects of gardening and
lawn care and the use of products relaling to gardening and lawn care, namely, plant foods, fertilizers,
pesticides, herbicides, grass seed, potting mixes, soil, soil conditioners and amendments, mulches,
and lawn and garden equipment via print and electronic means; providing in-store consulting services
on the subjects of gardening and lawn care and the use of related products, namely, plant foads,
fertilizers, pesticides, grass seed, potting mixes, soil, soil conditioners and amendments, mulehes, and
Jawn and garden equipment; lawn, tree, and shrub care services; landscape gardening services,
consulting services in the field of lawn, tree, and shrub care and landscape gardening
Intent to Use: The applicant has a bona fide intention to use or use through the applicant's related
company or licensee the mark in commerce on or in connection with the identified goods and/or

services. (15 UJ.S.C. Section 1051(b)}.

The applicant hereby appoints Susan E. Hollander, Esq. and Gail 1. Nevius Abbas, Esq. of Manatt,

Phelps & Phillips, LLP
1001 Page Mill Road, Bldg. 2
Paio Allo, California 94304

United States
to submit this application on behalf of the applicant. The attorney docket/reference number is 28403-

047.

Correspondence Information: Susan E. Hollander, Esqg.
Manatt, Phelps & Phillips, LLP
1001 Page Mill Road, Bldg. 2
Palo Alto, California 94304
650-8 12-1300(phone)
650-213-0260(fax)
patrademarks @ manatL.com fauthorized)

A fee payment in the amount of $325 will he submitted with the application, representing payment

fe o ey
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for 1 class(es).

Declaration

The undersigned, being hereby warned that willful false stalements and the like so made are
punishable by fine or imprisonment, or both, under 18 U.S.C. Scction 1001, and that such willful
falsc statements, and the like, may jeopardize the validity of the application or any resulting
registration, declares that he/she is properly authorized to exceute this application on beha!f of the
applicant; he/she believes the applicant to be the owner of the (rademark/service mark sought to be
registered, or, if the application is being filed under 15 U.S.C. Section 1051(bj. he/she believes
applicant (o be entitied to use such mark in commerce; to the best of histher knowledge and belief no
olher person, firm, corporation, or association has the right to use the mark in commerce, either in the
identical form thereof or in such near resemblance thereto as 1o be likely, when used on or in
connection with the goods/services of such other person, to cause confusion, or to cause mistake, or
to deceive; and that all statements made of his/her own knowledge are true; and that all statements
made on information and belief are believed to be true.

Declaration Signature

Signature: /Gail 1. Nevius Abbas/ Date: 06/10/2009
Signatory's Name: Gail I. Nevius Abbas, Esq.
Signatory's Position: Attomey of Record

Thank yeu,

The TEAS support team

Wed Jun 10 10:08:39 EDT 2009

STAMP: USPTO/BAS-64.94.105.67-20090610100839729034-77755938-
400baf83160h025adb9f83al2efad |h64dd-DA-6459-20090609153638432529
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Figone, Mary

From: TEAS@usplo.gov
Sent:  Wednesday, June 10, 2009 8:07 AM

To; Trademarks - PA
Subject: Received Your Trademark/Service Mark Application, Principal Register {or serial number 77755888

MARK: Gro (stylized and/or with design, mark_649410567-153119092_._Gro_Dwg._x.jpg)

The literal element of the mark consists of Gro.
The applicant is nol claiming color as a feature of the mark. The mark consists of Capital letter "G"

followed by lower case letters " "o" all stylized.

We have received your application and assigned serial number 77755988" to your submission. The
summary of the application data, bortom below, serves as your ofticial filing receipl. In
approximately 3 months, an assigned examining attorney will review your application. Currently,
your mark is not registered, but rather is considercd a “pending” application. The overall process,
from the time of initial filing to final registration, can take 13-18 months or even longet, depending
on many factors; e.g., the correctness of the original filing and the type of application filed.

1f you discover an error in the application data, you may file a preliminary amendment, at
http://www.usplo.gov/ieas/eTEASpageB2.htm. Do not submit any proposed amendment to

TEAS @uspto.gov, because the technical support team may not make any data changes. NOTE:You
must wait approximately 7-10 days to submit any preliminary amendment, to permit initial upload of
your serial number into the USPTO database. The acceptability of any preliminary amendment will
only be determined once regular examination begins, since the assigned examining altorney musl
decide whether the change proposed in the amendment is permissible. Not all exrors may be
corrected: e.g., if you submitted the wrong mark, if the proposed correction would be considered a
material alteration to your original filing, it will not be accepted. and your only recourse would be to
file a new application (with ne refund for your original filing).

Since your application [iling has already been assigned a serial number, piease do not contact

TEAS @usplo.gov lo request cancellation. The USPTO will only cancel the filing and refund your fee
if upon review we determine that the application did not meet minimum filing requirements. The fee
is a processing fee that the USPTO docs not refund, even if your mark does not proceed (o
registration. NOTE: The only "exception” to the above is if you inadvertently file duplicate
applications specifically because of a technical gliich and not merely a misunderstanding or mistake;
i.¢., if you believe that the first filing did not go through because no confirmation was received and
then immediately file again, only to discover later that both fllings were successful, then the technical
support team al TEAS @uspto.gov can mis-assign and refund one of the filings.

NOTE: To check status, please use hitp:/iar,uspto.gov. Do not submit status requests 10

TEAS @uspto.eov. You should check status at (he 6-month poinl after {iling, and every two months
thereafier, (o ensure you ace aware of any action that the Office may have issued. Failure to respond
timely lo an action will result in abandonment of your application. You can view all incoming and
outgoing correspondence at hitp://portal.uspto.goviextemal/portaliow. 1f your slatus check reveals an
action has issued that you did not receive, pleasc immediately check the on-line site to view the
aclion. The USPTO does not extend filing deadlines due to a failure to receive USPTO mailings/e-
mailings. You must ensure that yoo update your record if your mail and/or e-mail address changes,
using the form available at hitp://www.nsplo.gov/teas/eTEA SpageE.htm.

WARNING: You may receive unsolicited communications from companies requesting fees for

LRI YaTal
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trademark related services, such as monitoring and document filing. Although solicitations from these
companics frequently display customer-specific information, including USPTO serial number or
registration number and owner name, companies who offer these services are not affiliated or
associated with the USPTO or any other federal agency, The USPTO does not provide trademark
monitoring or any similar services, For general information on filing and maintenance requirements
for trademark applications and registrations, including fees required by law. please consult the

USPTO website.
APPLICATION DATA: Trademark/Service Mark Application, Principal Register

The applicant, OMS Investments, Inc., a corporation of Delaware, having an address of
10250 Constellation Blvd., Suite 2800
Los Angeles, California 90067

United States
requests registration of the trademark/service mark identified above in the United States Patent and

Trademark Office on the Principal Register established by the Act of July 5, 1946 (15 U.S.C. Section
1051 et seq.), as amended, for the following:

International Class 001: Fertilizers and fertilizers in the form of spikes for trees and shrubs for
domestie, agricultural and horticultural use; plant foods, plant growth regulatory preparations and
substances, plant growth stimulants and enhancers; soil amendments, soil conditioners, soil additives,
soil wetting agents and soil improving agents for domestic, agricultural and borticultural use;
growing media for plants, garden soils, planting soils, potting mix comprised of soil and fertilizer,

potting soils, compost, humus, loam, manure and peat
Intent to Use: The applicant has a bora [ide intention to use or use through the applicant’s related
company or licensee the mark in commerce on or in connection with the identified goods and/or

services. (15 U.8.C. Section 1051(b)).

The applicant hereby appoints Susan E. Hollander, Esq. and Gail I. Nevius Abbas, Esq. of Manatt,

Phelps & Phillips, LLP
1001 Page Mill Road, Bldg. 2
Palo Alto, California 94304

United States
to submit this application on behalf of the applicant. The attorney docket/reference number is 23403-

047.

Correspondence Information: Susan E. Tollander, Esq.
Manatt, Phelps & Phillips, LLP
1001 Page Mill Road, Bldg. 2
Palo Alto, California 94304
650-812-1300(phone})
650-213-0260(fax)
patrademarks @ manatt.com (authorized)

A fee payment in the amount of $325 will be submitted with the application, represenling payment
for 1 class{es).

Declaration

The undersigned, being hereby warned that willful [alse stalerents and the like so made are

[ ANAYiaTalatal



Page 3 of 3

punishable by fine or imprisonment, or both, under 18 U.S.C. Section 1001, and that such wiltful
false statements, and the like, may jeopardize the validity of the application or any resulting
registration, declares that he/she is properly authorized 1o execute this application on behalf of the
applicant; he/she believes the applicant to be the owner of the trademark/service mark sought to be
registered, or, if the application is being filed under 15 U.8.C. Section 1051(b), he/she believes
applicant to be entitled to use such mark in commerce; Lo the best of his/her knowledge and belief no
other person, firm, corporation, or association has the right 1o use the mark in commerce, ejther in the
identical form thereof or in such near resemblance thereto as to be likely, when used on or in
connection with the goods/services of such other person, 1o cause confusion, or o cause mistake, or
{o deceive; and that all statements made of his/her own knowledge are true; and that all slatements

made on informalion and belief are believed to be true,

Declaration Signature

Signature: /Gail L. Nevius Abbas/ Date: 10//0906
Signatory's Name: Gail I. Nevius Abbas, Esq.
Signatory's Position: Altorney of Record

Thank you,

The TEAS support team

Wed Jun 10 11:06:38 EDT 2009

STAMP: USPTO/BAS-64.94.105.67-200906101 10638664 138-77755988-
400201¢83d817d51d245c8345¢550ae9-DA-6947-200906091531 19092304

AEO009
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Samples of The MIRACLE-GRO Trade Dress

MIRACLE-GRO
Reg. No. 213992
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Int. ClL: 1

Prior U.S. Cls.: 1, 5, 6, 10, 26 and 46

United States Patent and Trademark Office

Reg. No. 2,139,929
Registered Mar. 3, 1998

TRADEMARK
PRINCIPAL REGISTER

SCOTT'S MIRACLE-GRO PRODUCTS,
(OHIO CORPORATION)

800 PORT WASHINGTON BLVD.

PORT WASHINGTON, NY {1050 , ASSIGNES
OF STERN'S NURSERIES, INC. (NEW YORX
CORPORATION) PORT WASHINGTON, NY
11060

INC.

FOR: PLANT FOOD, IN CLASS | (U).8. CLS. 1,
5, 6, 10, 26 AND 46).

FIRST USE 4-15-1951;
4-15-1951,

OWNER OF U.S REG. NO
OTHERS.

IN COMMERCE
1,842,586 AND

NO CLAIM IS MADE TO THE EXCLUSIVE
RIGHT TO USE THE REPRESENTATION OF A
RECTANGULAR BOX CONFIGURATION,
APART FROM THE MARK AS SHOWRN.

THE DRAWING IS LINED FOR THE
COLORS GREEN AND YELLOW.,

THE MARK CONSISTS OF A RECTANGU-
LAR SHAPED BOX IN THE COLORS GREEN
AND YELLOW.

SEC. 2(F).

SER. NO. 74-642,109, FILED 3-6-1995.
TERESA M. RUPP, EXAMINING ATTORNEY -
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Pennington at Lowe's: 15 Lb. Shady Lawn Mixture Page t of 2

FREE Parcel Shipping al Lowes.com on Orders 549 and Above, FIND A STOREWeerly Ads
0y tems  Welcome 16 Loves com 7IP Fing

tly Accounl  Owder Slzlus  Healster  Legin Or Chick for Advanced Search

Keywords or ilem# Search Sign up for Lowe's email updaive vou@email . com ilgn
P

Shop by Depariment Shop by Room Special Oflers Gill Cenies How-To for Yo Gusness  Help

Hamte

Pennington
15 Lb. Shady Lawn Mixture

llem #: 30583  Model: 118742

$42.67 Product Availabitily:

Becauss progucl avadabibly vanes by area, please enler your
local 21p cotle (o see ilern availability,

Zip Code:
Elick 1o Enlarge
Alrgady have an accoun! wilh Lowe's? tng o
Dekcrhision n Bnpd rnind
. bricler
GConlans QUIKGRO 2X°% {or increased Weigh ibs ) 150 - Condrs 404
seedling sugcess and faster lawn Sun 10terance. Shade o Lot Sl
i Ca Sl
estabhshment Grass Seed Type: Mixture .,l:f.,
Produces a hine-bladed, dark green, low Coverage Area (Sq Feet): 1500.0 '
mainienance lawn EPA Regsiration Number N/A
Specally formulated Lo cutperform ofhet Waplration and Helg from Us
shage mixes
" Product Guides
Guarameed 10 grow Be mloemed before
$OU Buy.
- “How-To Library
Projects and ideas {or
do-iyoursaliers,
" Pigject Caleulators
Plan your profecis
with these helphd
lopls
Lowe's Credit Services
Finance yotn ideas
No annual fees. Low
monthly paymenis
Leam more
Apply now
Featured Promotions Credit Cenler Rate My Space GM Businsess Choice
Services Cuslomer Care Pariner Websiles We Promise
Instatavoe Setvces Rebates Lowe's Creahve Weas Everyday Low Proes
Lowee's Cretn Senvices fecais Lawe's for Pros ‘;{?rands You Know &
Gt Cards Aeturns & Rekunos Lowe's Mewving Center Q':MN & Provac
Yo Cinsem Can ome Shepconn Ratks & [ [, ZECUTEY & PTGy

http://www.lowes.com/lowes/lkn?action=productDetail&productld=39583-303-118742&1...  6/10/2009
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LEAe YIVIE- P LI ) 5 it"' b Rl (R 1A= AT ] F|Q|‘!(‘}E‘
feiin
Peolecton Prang ) i s Hiallhy Home
Naranies
Specsal Ordets Waranes Eitigent Home
Contact Us )
Supphers Homgwie
Aboui Lowe's  Slore Localer  Caleers Lowe's Canada Lowe's Mexica  Espafiol Chmese  Vielnamese  Korgan

© 2008 by Lowe's@® All nghis reserved
Lowe's and the gable desigh are registered wademasks of LF, 1LG Terms ot Use
item avalability and pnce may vary by locabion

hitp:/fwww lowes.com/lowes/lkn7action=productDetail &productld=39583-303-118742&1... 6/10/2009



Pennington at Lowe's: 7 Lb. Kentucky Bluegrass Blend Page | of 2

FREE Parcel Shipping al Lowes.com on Qrdaers 349 and Above. FIND A STOREWeekly Ads
{01 lems Welcome o Lowes com 7ie Find

WMy Accouml  Order Stalus Register  Login On Glick for Advanced Search

Keywords or dem# Bearch Stgn up for Lowe's emall updates  you@emasl.com %&gn
1

Shep by Departmen! Shop by Rogm Speoy' Otters G Centet low-To For Your Busmess  1ielp

Home

Penninglon
7 Lb. Kentucky Biuegrass Blend

Hem #; 23861 Model: 118708

$32.97 Producd Avaifability:

Because product avalabilily vanes by area, please enler your
local zip code 10 sea dem availability,

Zip Code:

Click fo Enirge

Already have an accounl wilh Lowe's”? Lag in

Besueiptinn

Heoy Hylp®
Wenghl (lbs ): 70 ”-‘I
Veotilagh S

$ Yans oaes Se

! Conlains DUIKGRO 2X™ for ngreased
seedling suecess and faster lawn Sun loferance: Sun & Shade

estabhshment Grass Seed Type. Bleng
Produces a lush, fne-bladed, emerald green Coverage Area t5q Fest): 46000
lawn EPA Regislration Numbe:. WA

Aggresswely spreads to fill tn bare spols and Inspiration and Help fom s
lhin areas

Product Guides

Guaranieed (o grow Be informed balore

you tuy

R : *Howe-Te Library
Projecis and 1deas [t
do-il-ypursetiers,

“Project Caleulators
Flan your projesls
willy iese helplut
fouls,

Lowe's Credit Servicss

Finance your ieas.
No annual fees. Low
rEonthly paymenls
Learn more

Apply now

Featured Promollons Credil Center Rale My Space GM Business Choice

Sarvices Cuslomer Care Parlner Websites We Promise
Instataton Seantes Rebates Lows's Creatve ideas Everysny 1 ow Prces
Lowes Credd Senecgs Rocalls Lowe's for Prog Brands You Know &

Trust
Gt Cards Beturns & Refunds Lowe's Mowng Cenjet Secutty & Fervacy
I O Stonrean Pajec R 1 run = Danm -~ E‘ 4 acy

hitp://www lowes.com/lowes/lkn ?action=productDetail &productld=33861-303-118709&]...  6/10/2009
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PENNINGTON SUNBURST LINE

20217388.2
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Prior Pennington Trade Dress
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(Creeping Type) Redd Fes
The SHADE LOVING GRA.

Creeping Red
Fescue Penkoted

& Deep green color produces a dense fine textured curfin PSE UPCRO. Duseripion PSS g e Lase Falel Pall
medium to heavy shade eight Cube Pack Cube

@ DPerforms well under varied soil moisture conditions 140185 DUAOMEET GrgingRedfescse 1 GIl. Bb 14 M M
® Seeding rate—~—4-5 Jbs./1,000 sq. fr.
@ Plant in sun to medium shade

® Deep green color produces a dense fine textured wrfin [py  ypope. Dsseripiion Lasp dast Gass Faflal Palle

Slte
medium to heavy shade Pack Woigh Guby [Pack Cube

. . . . 148212 Q2948500632+ CredpinaRedFastuePK 1 251, BB gt 4 7
@ Performs well under varied soil moiscure conditions {6206 02MIMSIET CosmpRedFrae Pk 10 SR KB 14 98 15
© Seeding rate—4-5 155./1,000 5q. fi. 14808 021496005140 CresphnpRecFesePK 25 2% Sth. 14 1§ 25

@ Plant in sun to medium shade

® Leading 2 new generarion of rurf type spreading red S| UPCno.  Deserlplion Gase o Case Gase Paliel Pallel

Pack Weight Cube Pack  Cubs

fescues
. |1t 021486007953 FherloepingRedfest 1 S0 Stb 14 M M
® Deep green color produces a dense fine textured tutf in {1z 021406008004 fﬁmmﬁmmm 5 0b bty 14 18 25

medium to heavy shade 148233 D21496008000 PyerCessping RedFestPX 3 258, 260 74 M M
O Performs well under varied soil moisture conditions 1 DS MperGrepgfedfectk 0 S0 w4 W B
® Tolerant to high wmperatures and humidicy
O Sceding rare—4-5 ibs./1,000 sq. fr.
® Plant in sun to medium shade




+
PLEVEFFLS
ket AT

%_'1{,"",'!;&;'31; ; ey R
H '1: . ‘&‘(‘Q !i : V
ENTIRED XA

R EnE S AR

e Voot W adin .

® Excellent drought rolerance B8 UFC e Description Dast gy oooe  Lese Fall Pl

8 Low to mediu shad tolerance 123176 (-21406003400  Centioeds PK 10 b sul:: 4 % M
i i . entipede . . X

¢ ma“f in sun or light shade 123170 0-21406005256  Cendpete PX 1 1m 1ah cd 4 W7

@ Sceding rare—i-% 1b./1,000 sq. fr. 123167 021496005253  Cenped PK u Ba 13h G4 &5 N

i

© Excellent drought tolerance Tase Case_ Lot Pailel Folled
. P51 UPCeo. Daseriplion St

@ Low 1o mediurm shade tolerance Pack Wolpht Cubs  Pack Cubs

@ Seeding rate—S5 Ibs./1,000 sq. ft. 128182 G-2ABE00ABH4  Cant Y Mukch 6 S5hb Wb 14 18 2

® Excellent droughr tolerance Case Cose . Cost Pallel Fallel
. Pt UPCns. Destription Size .

@ Low v medium shade wlerance Pack Weight Cuhe Pack Cube

O Seeding rate—>$ Ibs./1,000 sq. ft, 125926 024000452 SLAWWMuskh 6 Sb Mfb 14 18 28

: Case Gase  Lase Peflel Pallel
@ Deep root system for excellent droughs resistance PSl UPCa, Deseription back & ity fone Pak  Cobe

© Dormant brown after first frost

105482 21406006451 Fensacola BatiagrastPK 1 50, ST 14 M 3

© Must be mowed frequently due to seed head emerpence fiosept 0210722 PertacclababiogsePt. 1 801, 5ib 14 M M
ostedin FAtE—— .]Djbsj] 000 & ‘ﬁ. 105542 0-214960052-8 Pensecota Bahlagrass P 10 5B Sy 4 X
P 8 Rl 7 000 sq 105407 D2149600530 Penseoch BahagrassPR 25 2B, Sl 14 24 34
@ Planr in full sun 105515 0-20435006238 Pensusoh BabiagrissPL 25 2B, b 14 M M

@ Deep root system for excellent drought resistance P UPCTO. Deseiptten TaSE g, Lo Cake Pallel Pail)
Pack Weight Cuds Pack Cuhe
€ Dormant brown after first frost T T T
Y L3 1 A K
© Must be mowed frequendy due to secd head emergence  lioory povsembs Apeibamassts 1 Wb sub A %
@ Forms an excellent rurf in Florida and Gulf Coast area :gggz? gg}:aeoosslz m g:]as(as.sl;: ;g g:. 2} b1 ?;'
H . 21405600532 Jjrass 3 E
© Seeding rate—7-10 1bs./1,000 sq. f. 105200 DRMOBIOMOE AgerBamagassPl 25 2B Sl 14 %
€ Plant in fall sun

e
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GRASS
SEED
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PROFESSIONH
LANDSCAPEN

FEE

u.c >t

NET W 75 108,

GR4 88 SEEY
MIXTURE

€ Lush green color in winter

€ Low droughr rolerance

@ Best for remporary lawn or overseeding a warm
season Jawn

€ Sceding rate—>5-10 }bs./1,000 sq. f.

¢ Plant in sun or lighs shade

. Case Csse  Case  Pallel Pallet
PSl UPGno Daseription Ptk M walgM Cubs  Pack Cobe
184204 QOIABH00S577  Anmmd Rytgrase 1 s SIb 13 24 4
(84119 021496005550  Anvuel Ryegress 1 %R MR 0 a7
184118 OI1ABEOOSIST  Anveal Ryegrass 5 Wb MB 37 M4 M
104100 G-2I4BB005VB4 At Ryegrass W Sk AB 17 M @

@ Provides quick grass cover

& Climatically formulated

© Sunny and shady coverage

® Seeding rate—5-10 |bs./1,000 sq. fr.

. Case Case  Case Paflel Pallet

PSl  UPCao. Deesriplion Pack Stee Welght Gube Poek Cohe
116032 021498006280  Conlraclors MixNoih 1 1§, 168 0.7 6 &2
116932 (-2140500628-4  Contraclore Mie-Dentrat 1 151b 160, 0y & 42
116032 0-249500628-4  Conlrattors Mix-Spyth 1 b 160, 07 filr 42

@ Quick and early establishment
© Exctllent for soil erosion areas
® Sceding rate—5-10 tbs./1,000 sq. f.

Cosa Case Gose  Paifel Patlet
Psl - UPLra. Dassriplion Pack 5" welght  Gobs Pack Cub
164624 (-2149500488:4  Landstaphrs mx 1 15k 168 0y} 8 4
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